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THE Reporters^ iii compliance with a wish 
very generally expressed by the Profession, have 
published the following reports in Octavo, in 
which form this Work will in future appear. To 
prevent confusidh in citation^ they have given to 
this Publication the Title of New REPORTSf. 



DURING the Sfpring uircuit,; at hi& House in 
OreatGeorge-Street^ Westminster^ died the Right 
HonourableRicHARDPEPPERLordALVANLEY, 
LordChief Justice of theCourt of Common Pleas. 

Early in Easter Tenn James Mansfield Es- 
quire, one of His Majesty^s Counsel, was ap- 
pointed Lord Chief Justice, and knighted. 

On being called to the degree of Serjeant at 
Law he gave Rings with this Motto : 

Sertis in ccelum redeas. 
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Easter Term, 

In the Forty-fourth Year of the Reign of Gborgb III. 



The King -c. Robert AsLETT- l?«6.i6th. 
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• • • 

TIE prisoner was tried and convicted before Mr. Jus- »« u^^ bilk 

ticeXe BlanCy at the OldBcHley^ September sessions purchased by the 

1803, for embezzling gertain papers belonging to the Go- Bank fbr a good 

vemor and Company of thefiankofEnglandjliebeingan consideration, bat 

oflEicer and servant of the Bank, and as such, entrusted ^^^^ anditprof 

therewith. The first count of the indictment stated, the Exchequer by 

^vX Rebert Aslett was an officer and servant of the Go- a person notlegaUy 

vemor and Company of the Bank o{ England, and, as «»«>«nsed, are se- 

'^ "^ I -0 7 7 ciiritiefjOratleast 

such officer and servant, was entrusted by the said Go- ^^^ mitda the 
vemor and Company with certain effects belonging to the meaning of ifae 
said Gpyeffnor and Company ; that is to say, a certain ^5 Geo. 9. e. is. 

^ \ «.12.jandifa8er- 

nntfllf ])ie Baidi embesde laciibiUSjhe may be convicted offelonymder that statute. 
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paper, partly printed and partly written, purporting to 
be a bill, commonly called an Exchequer bill ; the tenor 
of which said paper, partly printed and partly written, is 
as follows ; that is to say, (setting forth a bill for 5001. 
No. 835.,) which said paper was then and there belong- 
ing to the said Goyernor and Company, and of the va- 
lue of 500/. ; and which said sum of 500/. in the said 
paper mentioned was then and there unpaid and unsatis* 
fied to the said Governor and Company, the holders 
thereof. (The indictment then set. forth two qther bills 
in like manner No. 2694 and No. 1061, each for 1000/. ) ; 
and that the said J2o&erf^^^^, so then and there being such 
officer and servant of the said Governor and Company^ 
and so entrusted as aforesaid with the said effects, so as 
aforesaid belonging to the said Governor and Company, 
^d then and there, with force and arms, feloniously se- 
crete, embezzle, and run away with the said effe^cts, so 
as aforesaid belcmging to the said Governor and Com- 
pany, and of the value of 2500/., against the statute 
and against the peace, Sfc. There were other counts in 
the indictment ; some like the first count, above set forth, 
only not stating the paper to be of any value, and others 
not stating any value, but stating that the Governor and 
Company bad, on the credit ajid security of the paper, 
paxtly printed and partly . writtea, advanced a large sum 
of money, which mostey was unpaid and unsatisfied to 
the said Govanor and Company, tihe holders thereof, 
^bere was also a like set of counts, calling the bills se- 
curities instead of effectSt 



It was admitted, on the part of the prosecution, that 
these bills were not valid and legal Exchequer biUs, hav« 
ing been signed with the name of Lord GrenfoiUcy the 
Auditor of the Exchequer, by a person not legally au- 
thorised to sign th«m for him, but that they had been 
issued as good and valid bills, and the Governor and 
Compa]9.of(]id.Bu]Lluid bought them^ and paid for 

Jiiem as such. 

Judg- 
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Judgment hayingbeen respited on an objection that the 
papersifl question were not e/fee/smthin the 15 G.S.clS., 
the case was argued before the Judges in the Exchequer 
Chamber/ 

JSf^kine for the J^risoner^ By the cQinm<»i hw the 
crime of larcency wai^ confined to chattels of intrinsic va- 
iae; It was confined to chattels, because it was thought 
that depredations upon freehold property were less easily 
committed, and that it was not necessary, therefore, to 
repress them by a punishment so severe. From time to 
time, faoweyer, the law of larceny has been extended 
With respect to the subject mattery and various statutes 
have pa]B9^, by which it is made felony to take iron,l:Mrass 
and other metals, though fixed to the fi eehold, ^h- to 
take fish imt of feh-p(»ids, or to lop timber trees. But 
the Legislature never appears to have entertained the idea 
that the law of larceny had hot descended low enough 
in lespeU of the value <X the thing taken; Before the 
S Geo. 2 e. 85. larceny could not have been committed of 
a Un of 'exchange, Bank note, bond, or other paper 
security foi money y because the paper taken had no in« 
-teiiiskf: valuer To remedy this defect, therefore, the sta^* 
tote provides that perscms who steal such securities shall 
be goitty ' cf larceny in the same manner as if they had 
taken ottier goods of the value secured^ The Legisla-* 
txae considered the theft of a security as an ofif^^oce 
equally injurious to the public as a theft of the thing 
secured ; but it did not think it necessary to provide any 
rmiedy for thefts which respected property less insigni- 
ficant than that which the common law had made the 
subject 0f toveeny . The object of passing the 15 Geo. 9» 
e. IS. was to remedy a defect of a v^y differ^t nature. 
Though it had been made felony by the 81 H. S. c. 7 
fwhich statute indeed a]q[iears to have been only decla- 
flitoiy ^ the common law) for a servaiit to embezde 
iiufpaty catniitod to him by hiiTiiMster^ yet if the inro- 

B2 ' perty 
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1804. petty were delivered to the servant by a third person for 

the use of the master, it was not felony in the servant to 
steal it. That such was the doctrine of the common law 
appears clearly from the cases of Rex v. TVaite^ 1 Le£u:k 
Cro. Cas. SS.and Rex v. Bazely^ 2 Leach 973. The in- 
taition of the Legislature, therefore, in passing the 
15 Geo. 2. called the Bank act, was to put the embezzler 
upon a footing with the thief. The subject-matter of 
larceny had been sufficiently provided for by other sta- 
tutes, and does npt appear to have been in contemplation 
upon this occasion; and indeed it is not to be supposed 
that in providing for the security of the Bank of England 
the Legislature intended to contemplate property of inferior 
value to that which was the subject of larceny if takenfrom 
a private individual. Yet if the argument for the pro- 
secution is to prevail, it must be considered a capitd fe- 
lony for a Bank clerk to embezzle the smalle^ scrap of 
paper, or an old pen belonging to the Bank of England^ 
though to steal property of the same description from 
any other person would not amount to petty larceny. 
The 15 Geo. 2. e. 13. s. 12., upon which; this indictaent 
is founded, enacts, that ^' if any officer or servant ol 
the Bank, being entrusted with any note, bill, dividends 
warrant, bond, deed, or any security, money, or other 
effects belonging to the said Company," shall embeaade 
such note, &c;. he shall be deemed guilty of felony. By 
the words '^ other effects" it is evident that the L^isla^ 
ture intended things of a different nature from rsecu- 
rities ; every species of security which could come into 
the, hands of a ^rvant of the Bank isf comprehended unr 
4er the words in the f(mner part of the sentence; and us 
the w(^rd3 ^^. other eflfects" immediately follow^J^e word 
f^ money," it is most probable that bullion or other valuf 
able articles of a similar nature were in the contemplation 
of the Legislature. Jt is the more evident that tlie e& 
fects here contepiplated were supposed to have aii in- 
trinsic vaJue^ since thf word ^{ valuable^' is exfxessljr 

introduced 
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introduced into tBe 39 Geo. 3.C.S5. 'which was passed for 
the purpose of ex&nding the benefits of the 15 Geo. S. to 
all persons whatsoever; and as both statutes are in pari 
materia^ they mu^ be construed together. Indeed as the 
punishment inflicfed by the latter act amounts only to 
tmn5portati<»i, it would be absurd to suppose that the Le- 
gblature could intend to punish with transportation only 
those who should be guilty of embezzling effects of in- 
trinsic value entrusted to them by private persons^ and 
yet to punish with death those who should embezzle ef- 
fects of th€( Bank of so small a value as not to be the 
subject of criminal prosecution. As the papers in ques- 
tion were clearly not available in law, it is impossible fo 
contend that they come under the description of Secu- 
rities : it has indeed been decided that a person may be 
convicted of forging an instrument which, independent 
of the forgery, would be void for want of a proper 
stamp: but the crimes of forgery and larceny depend 
upon principles of a very different nature. The former 
consists in giving a fictitious value to that which is wcnrth 
nothing, and the latter in faking from another something 
which already has a real value. But supposing the pri- 
soner to have been rightly conyicted, another question 
arises, namely, whether the 15 Geo. 2. c, 13., so far as 
relates to the punishment of death, has not been repealed 
by the 39 Geo. 3. c. 85. Though the preamble of the lat- 
ter act (miy refers to the servants and clerks of ^^ bankers, 
merdiants, and others," and recites doubts whether em- 
beaszlilig by such clerks and servants amounted to felony, 
(which doubts could not exist with respect to the clerks 
of the Bank);, yet, as the enacting part iS' general, it 
ought not to be restrained by the preamble. In the case 
^Rex V. Marks J 4 East^ 157. it was held that though 
the preamble of the 37 Geo. 3. c. 123. was confined to 
the ad minis tration of unlaifEiil oaths in order U^ give ef- 
fect to attempts to seduce persons from their allegiance ^ 
Jfiy as the enacting part extended to the administering 

B 3 unlawful 
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unlawful oaths purporting to bind the person taking the 
same, " not to reveal any unlawful combination or con- 
federacy, or not to reveal any illegal act done or to be 
done," the administering an oath purporting to bind the 
person taking the same not to divulge the secrets of an 
unlawful association of journeymen for the purpose of 
raising wages, was held to be within the operation of the 
statute. Here the words of the 39 Geo. 3. are sufficiently 
comprehensive to include the clerks and servants of the 
Bank, and if the 15 Geo. S. had never passed^ the 
prisoner might certainly have been indicted under that 
act* Is it not reasonable (hen to suppose, that as the 
Jjegislature bad, in the first instance, passed a severe law 
with respect to the servants of the Bank only, and after- 
wards came to the determination of passing a geii^ral law 
upon the same subject of a milder natnre, the old penalty 
with respect to the servants of the Bank was intended to 
be repealed, and one general, but milder law, to be ap- 
plied to the whole kingdom? InthecaseofiServ. Dtmsy 
S Leacb 306. it was holden that the 16 Geo. 3. c. 30. y 
which punishes killing deer in a park with a penalty of 
SOL in the ^rst instance, and makes the second offence 
felony, had repealed the Black act, 9 Geo. 1. c. 22.^ so 
far as it made that offence felony without benefit of 
clergy in the first instance. 



Giles for the prosecution. With respect to the sup- 
posed repeal of the capital punishment presribed by the 
15 Geo,. 3« it may be observed that the 39 Geo. 3. relates 
to a different species of offences from those mentioned in 
the 15 Geo. 2. ; for by the preamble of tha 39. Geo. 3. it 
plainly appears that the offences within the scope of that 
act are offences with respect to which doubts had been 
entertained whether they amounted to felony before that 
act, wfaerea^Nno doubt could arise whether the offences 
comprehended inthe 15 Geo. S. amounted to felony, since 
they are expressly made felony by that act. Moreover 

the 
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the denominations of property contained in the two sta* 
tutes are different. * The former speaks of deeds and di-* 
yidend- warrants, which are omitted in the latter; and in 
the latter statute the word " valuable" is introduced, 
which is not to be found in the former. The latter act 
extends to Scotlmdy but the former does not. The sub- 
ject-matter therefore of the two acts being different, there 
is no ground to infer that the penalty contained in the 
one was intended to be altered by the other. It is true 
that the penalty imposed by the 9 Geo. I.e. 92. on deer- 
stealers was holden to be repealed by the 16 Geo. 3. c. 30. 
though the former statute was not particularly mentioned, 
but the preamble of the latter statute having recited the in- 
tention of the Legislature to repeal all such laws respecting 
deer^stealeis as were ineffectual, and to reduce all the good 
provisions into one act, it was not to be supposed that the 
penalty contained in the 16 Geo. 3. could be intended to 
remain in force. Here both statutes may stand together 
without inconsistency, and where that is the case a re- 
peal is not to be presumed. This was expressly laid down 
in /Zofttn 5011*8 case. East P. C. lllO^LeachCro. Cos. S69. 
[LdrdEllenboroughCh. J Leges posteriorespriorcs don* 
tritrias abrogant. All the cases are but applications of 
this principle. ] Secondly, the papers described in the in- 
dictment must be deemed efifects, within the meaning of the 
15 Geo. 2. They were the property of the Bank: and 
though not legally available as securities, they were papers 
which it i¥as of the highest importance to the Bank to 
preserve. On giving up these papers the Bank would 
have been entitled to an alctidn for money had and re- 
ceived again^ those fro^ whom they received them. 
They were therefore of importance as affording evid^ice 
upon which such an action might be founded. The 
words of the statute do not confine its ^p^ration to effects 
of any particular quality or value: and the word f< ef« 
iects^' itself is the largest doiomination of personal pro« 
^ B4 pcrtjr 
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perty that can beuaed. It is urged howerer that the 
effects intended by this statute must be efiects of which 
larceny could be committed. But it is to be observed 
that the 15 Geo. 3. does not make the embezzlement of 
the property there described larceny, but creates a new 
felony, wholly independent of larceny, either at common^ 
law or by statute. The statute of the 39 Geo. 3. does 
indeed make the embezzlement thereby referred to lar- 
ceny, for it enacts that all persons who ^all embezzle^ 
the property therein described shall be deemed to have 
feloniously (stolen the same. It is therefore to be ex« 
pected that the^word ^' valuable'' should be added to tibe 
description of the j^operty which is the subject of that 
act; for unless the property were of value, either in itself 
or as a security, a person taking such property would 
not be guilty cS stealing. It appears however to have 
been the otiged; of the Legislature to protect the corpo-* 
ration of the Bank against the embezzlement of all pro- 
perty whatsoever. Among the descriptions of property 
in the 15 Geo. 2. the word << deeds" is to be found, which 
is omitted in the 39 Geo. 3* Now it is clears that the 
stealing a power of attorney, which is a deed, would not 
be larceny. The words, << dividend- warrants ' is also^in- 
seirted in the 15 Geo. 2. but omitted in the 39 Geo. 3. 
This difference as well as the insertion of the word 
^^ valuable" in the latter act, when it was omitted in the 
former, very plainly shews that the objects of the Legis- 
lature in passing the two acts were not the same. It may 
often be of importance to fli6 Bank to preserve books and 
papers of no intrinsic value» A single sheet of paper may 
contain accounts of more cmsequence to the Bank than 
securities io a koge amomsA. . With respect to the 'sup- 
posed absurdity of making-it a capital felony to take a 
piece of paper or an old pen, it may be answered that the 
crime can never be estaUished unless a feloipious intent 
be found. 

• Ofl 
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On this day the opinion of the Judges was delivered 
at die Old Bailey by 

LordALYANLETCh.J. who (after stating the case) said, 

It was admitted on the part of the prosecution that the 

IhUs which are the subject of this indictment, weie not 

valid and I^al Exchequer bills, haying been signed with 

the name of Lord Grenvilley the auditor of the Exchequer, 

by a person not legally authorized to sign them for him ; 

but it appeared that they had been issued as good and 

valid bills, and that the Governor and Company of the 

Bank of England^ hdd bought them and paid for them*as 

such. Upon the indictmait the prisoner was convicted, 

but judgment was respited is order that the opinion of 

the Judges might be taken whether these bills or papen» 

yvGceeffecisarsecurUiesyriihinthe^ldOeo. 2. c. 13. s. 12. 

Eleven of the twelve Judges met in the Exchequer Cham<^ 

ber on the objections which were taken by the counsel for 

the prisoner at the time of his trial. Much consideration 

was given to those objections : they were very fully and 

▼ciy aWy ei^ed by counsel. The Judges have since 

held different conferences upon them, and it is now my 

duty to coEomunicate the result of their mature delibera- 

ti<m. Two points were made in the prisoner's favour, 

one (which I mention first in order to lay it out of th^ 

€ase)> was, t^at supposing the ofience with which the 

priscmer stood charged to be of such a descriptioir as to 

fidl within the act of 15 6reo. 2. c. IS. s. 12., yet that hfe 

could not be convicted imder it, because' that statute has 

been repealed by the subsequent act of 39 Geo. 3. On 

that point, which at tlie time it was made was not deemed 

by the counsel as the great and principal objection, it is 

unnecessary for me to enlarge, because all the Judges are 

clearly of opinion that on that point no doubt can be en-> 

tertained, and I am authoriaed by them to say, that they 

all concur in the decisicm that nothing is contained in the 

6ec<«id 
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second act which can operate as a rejieal of the first, the 
more important question was, Whether on the true con- 
struction of the 15 Geo. 2- the biUs or it)apers stated do in 
point of law fall within the words « effecte or securities'* 
meant to be described in the act of parliament ? On this 
point the Judges have not been unanimous, but a ma- 
jority of them are of opinion tiiatthey are eflfects ot secu* 
rities within the true meaning of the act. That clause 
runs thus : " Be it further enacted by the authority afore- 
said, that if any officer or servant of the said Company, 
being entrusted with any note, bill, dividend-warranty 
bond, deed, or any security, money or other effects be- 
longing tothe said Company, or having any bill, dividend- 
warranty bond, deed, or any security or effects of any 
other person or persons lodged or deposited with the said 
Company, or with him as an officer or servant of the 
said Company, shall secrete, embezzle, or run away with 
any such note, bill, dividend-warranty bond, deed, secu- 
rity, money, or effects, or any part of them, every officer 
or servant so offending, and being thereof convicted in 
due form of law, shall be deemed guilty of felony and shall 
suffer death as a felon, without b^iefit of clergy." The 
great object of theLegislaturCvWas to add security and pro- 
tection to the Bank ; its immense national concern called 
upon the Legislature for particular provisions. The prin- 
ciples of legislation must be applied to the subjects then 
imder consideration, and the view to be taken of any code 
of laws, or any particular law, must be more comprehensive 
when it embraces so vast a concern as the Bank of Englandy 
than when it is applicable to personal regulations respecting 
private individuals. Considering thislawthen in the large 
and liberal view with which it was fmmed by the Legisla- 
ture, tbfs Judges at the same time disclaim any idea of 
straindig any part of it beyond its plain and natural bear- 
ing, more especially in a case in which the violation of it 
is so penaU The recollection of the enormous weight 

of 
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of Exchequer bills in circulation, and how deeply the 1804. 

Bank is concerned in them, cannot but occur to every 
mind. In the present case the Bank had bought ahd 
paid for the bills in question, they had become the fair 
and honest property of the Bank for a valuable consi- 
deration ; this is allowed on all hands, but still it was 
argued that they are not such effects or securities as fall 
within the true construction and meaning of the act of 
parliament, because though they are unquestionably of a ^ 
certain, they are not of any positive intrinsic value. Now 
whatever the Bank have of their own, or whatever should 
be. deposited with them as bankers by any body else, was 
expxesAj protected from the embezzlement of their of- 
ficers or servants by the words of the act ; and though 
tiie bills in question may not on the face of them be of 
any descriptive legal value, yet they carry about them 
such a consequence at least as may make their preservation 
of infinite importance to the Bank. In that view there- 
fore they have a value. But there is another answer that 
appears indeed decisive, though they may not be in strict- 
ness of expression, from the defects stated in their sig- 
nature, the very Exchequer bills they would be were that 
defect removed, yet the government of the country is 
notwithstanding pledged to pay them even as they are. 
Th6y have been issued under the authority of parliament^ 
they were given as valid bills, and the holders of them 
have as strong a claim, I will not say on the honour only, 
but on the justice of government for payment, as if they 
were technically correct in all their parts ; they are there- 
fore valuable papers at least, whatever they may be called.* 
The holders of them received them as such, they were 
issued to them as having the stamp of property up to the 
value whiph they import to bear. They are therefore, in , 
the true meaning of the word, securities which may be 
rendered available to any persons having the legal right 
to them; Nor are they less to be deemed eflfects. The 

word 
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1804. word <« effects" is a very large and general term, and is 

confined to no particular description of property , either in 
specie or value ; it was therefor^robably inserted in the 
act studiously, when the Legislature were placing a spe- 
cial guard round the Bank. Be they effects or securities, 
or both, they import value on the face of them. It should 
be observed too. that the oflfence of embezzling them is 
not made larceny, where some value must attach on the 
thing taken ; but it is created a felony, which induces no 
. necessity for any yalue being ascertained, but the bills 
themselves ar^ such a species of securities or effects as no 
man would hesitate to give the value for which they im- 
port to bear. If a bankrupt were in possession of them 
they are such effects as he would be bound to deliver up 
to his creditors, and if an insolvent debtor were to retain 
them as not being effects, without inserting them in his 
schedule, the common sense of mankind would revolt at 
the idea. An executor who found such bills in the pos* 
session of his testator would be bound to pay the t^ QpoQ 
them, as making part of the personal estate coming to his 
hands, and he would be liable to a devastavit if he de- 
stroyed them. In short, many cases might be put to 
prove them effects. But it was argued, that if the word 
^^ effects'* was to be so largely construed, without arty 
restriction, that would lead to the absurdity of descending 
to things so trifling as it would be perfectly ridiculous to 
state, sucli as the stumps of a few old pens, or a piece of 
blotting paper in the oiBce. But the Judges have not 
found themselves driven to that extreme length. Their 
. judgment only determines that the words of the act 
necessarily extend to such securities or effects as are 
entrusted to their officers or servants, and that the bills in 
question fall under that description. , Their only tech- 
nical defect therefore being of such a iliature as govern* 
ment would if necessaiy , be bound instantly to correct and 
rectify, and the bills in question being the &ir property of 

the 
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the Bank, who had purchased them bonafide for a valuable 1 804 . 

consideration, the majority of the Judg^ s are of opinion 
that they are effects or securities falling within the tme 
construction of the 15 Geo. 3., and that their embezzle- Aslktt. 
m^it by the prisoner under the circumstances of this 
Case^ being an officer and servant of the Bank, subjects 
the prisoner in point of law to conviction upon the in* 
dictment of which he was found guilty. 



WtfODMESTON V. ScOTT. April 30. 

/ 

THIS was an application to discharge the Defendant Defendant having 
upon a common appearance, under the following 8"^^" * ^"<^» con- 

. rw,, ^^ , . ,-.rx, . ^o ditioned for Uie pay- 

circumstances. The Defendant m 1791 was arrested for ment of a sum of 

3035?. due upon a bond, dated the 1st of April 1776, money if a sentence 
conditioned for the payment of the sum of money therein court shouidbe af- 
mentioned, in case the sentence of the Vice- Admiralty ^™*«<* <>» appeal. 
Court of Antigua^ on the appeal of one S. M. should be ,^g becV^sLsseT' 
affirmed; the appeal was dismissed for want of prose* ^o"^ want of prose- 
cution, whereupon the above arrest took place, and bail was^toestedwid* 
above were put in and4)erfected ; in the same year the hoiden to bail ; the 
appal of S. M. was upon petition restored, and in con- ""y^t^^^^^^ 
sequence thereof the proceedings in the former action the action was sus- 
were suspended, the Plaintiff never declared, and the bail "^^^^^ "^^ ^^ '>"* 

J. , J o Hit x t . , , * 4ischarged; batbe- 

were discharged ; S. M. not havmg proceded m his ap- mg again dismissed, 
peal 90 restored, the same was dismissed in March last, * "^'^ ^^^^ ^^ ^^ 
upon which the Defendant was again arrested and holden m^c^ta^cTthe 
to bail in this action ; the Defendant became a bankrupt i^«fendant was 
and obtained his certificate in the year 1795. Sn ^ bS! ^^ 

From this second 

Si^pAmf, Serjt. in support of the rule, contended that HSJ^'S^* 
the second arrest was in fact for thie same cause of action charged ; bat the 
as the first, and that as the Plaintiff had commenced his ^'^caSr^'* ^* 
fiist action too soon he ought to suffer for such his con* 
duct. Hi^ referred to Tajffor v. J^affewew,2Slr. 121^^ 

Turner 
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Turnery* Schomberg^ibid. l233.mdImlayY. Ellefsen^ 
4 Easty 309. 

Marshall^ Serjt. contrU^ observed that the first acti<»i 
was not improperly commenced, as had been supposed^ 
the appeal havmg been dismissed at the time when that 
action was commenced, and that it was the conduct of 
the Defmdant himself', in reviving the appeal j that ren-* 
dered the second action necessary. 

Sir James Mansfield Ch. J. There seems to me to be 
no' ground for this application. The first action was not 
brought too soon, for at the time of its commencement 
there was a good cause of action. That being so, the 
appeal was revived b)r an order of council, and of course 
the action could not be proceeded in j after this the ap- 
peal was again dismissed, and the Plaintiff was again 
enabled to commence an action. Why should he not be 
entitjled to bring this action with all the advantages that 
he possessed before ; one of which is the power of hold-> 
the defendant to bail ? 



Heath and Rooke Js. concurring, 



Rule discharged^ 



1— <^ ^ I » • ■ 



-^* ^^ WiLLEs and Others 'o. Glover. 

Mag 5thtf 

THIS was aj^ action on a policy of insurance on ^ 
iicy on gooos irom ^^^S^ ^^ g^s on board the ship Wolf garth from 

Berd£rygge to Lon^ Berder^ggeto London. Atthe trial before Lord <4foflw/ey 
cOTtfignees o/ the Ch. J. at the Guildhall sittings atfter last Hilary term, it 

13th December, 

ivithout ciommtuiicating a letter received by them the day before, but dated the 30th No- 
vember, informing them that the captain would sail the next day, and directing them, if he 
should not be arrived, to effect the insurance as low as possible ; held a materiaF conceal- 
ment^ though the ship did not in fact saU until the 34th December. 

appeared 
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appeatedthattlieshippersonthe 90th of JV(n)6in6e7*, 1802, 
wrote to the Plaintiffs, who were the consignees, in these 
words: "I think the captain will sail to-morrow; but 
should he not be arrived in your port, you will be so 
kmd ajs to make the insurance as low as you possibly can, 
fiyrmy account." This letter having been received by 
the PMntifis on the 13th of December^ they effected a 
pcdicy on the next day, without communicating the letter 
to the underwriters. It was also proved that it was not 
the*custom for ships to sail from Berderygge to Lo^flon 
without a fiiir wind; that the voyage was oftenperformed 
in fimr or five days, and when the weather was not very 
&voiirable, in about ten days. The ship Wolf garth did 
not in fe^t sail till the Slth oi December. The jury found 
a verdict for the Plaintiffs. 

On a farmer day Shepherd Serjt. having obtained a 
rule mn for a new trial. 



1804 




Bayiey^rjt now shewed cause, and contended that 
as the ship did not sail until ten days after the policy 
was effected^ the risk was in no respect varied by the con- 
cealment of the letter ; that unless the circumstance con- 
cealed would vary the ai^ount of the premium, the con- 
cealment will not vitiate the policy ; that the expecta- 
tion of the shipper in this case, which was not realized 
by the sailing of the ship at the expected time was not 
material, and therefore need not be communicated to the 
Imderwriters. He observed that this case differed essenti- 
ally from thoseof Z)a Costa v. Scanderety 2 P. Wmsi 170, 
Seaman v. Fonnereau^ 2 Str. 1 183. Hodgson^ v. Ricb^ 
drdson^ 1 J5/. 463. and Ratcliffe v. Shoolbred, Park's 
Insur. 181. ; in all which cases the' circumstances con- 
cealed v^ould have materially varied the premium, ha j 
they been disclosed to the Underwrit: rs. 



Sir James Mansfield Ch. J. (stopping SAepAercf and 
Best Serjts. in support of the rule). I have great diffi- 
culty 
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culty in conceiving bow the omission to communicate 
the letter in question to the underwriters can be deemed 
immaterial. When the shipper says thathe expects the 
captain to sail to-morrow, it imports that he who writes 
knows the ship to be in such a condition as to give a just 
expectation of her sailing at that time ; he then desires 
the consignee, in case the ship should not have anrived, 
to effect the insurance as low as possible. By this he 
seems to have supposed that the ship might arrive before 
the letter, and that if it did not a high premium would 
be exacte^. Was not this letter therefore material to be 
communicated to the underwriters, in order that they 
might have an opportunity of exercising their judgment 
in settling the premium ? Had it not been for the opi- 
nion of the jury, I should not have entertained the least 
doubt upon the subject. But though great respect is due 
to their opinion, still I think their judgment has been too 
hastily formed, anji that the case ought to be reconsidered. 

Heath and Rooke Js. concurring. 

Rule absolute (a)* 

(a) The cause was tried again, and a verdict found for the Defendant. 



May 5th. 



Strong v. Natally. 



Action on a po- fTpHIS was an action on a policy of insurance on a 

tu tiie" wgo shodd • ^^'"S? of fish from Shetland to London. The policy 
be discharged and was in the usual form ^^ uhtil the cargo should be dis- 
aafeiy landed ^ on charged and safely landed. *' The cause was tried before 

the amval of the ^ t 

ship the goods in- Lord Alvonley Ch. J. at the Guildhall sittings after last 
sured were put on ffHarv term, wheu the jury found a verdict for the De- 

board a lighter hir- -. , , , ^ „ . . 

ed m the usual way lendant under the following circumstances. On the ar- 

and brought to the 

Plaintiff^s wharf m the evening, but not landed, on account of the rou^ weather ; the Plain, 
tiff then undertook to see to the landing himself, but in*tlie night the lighter was by an un« 
avoidable accident, sunk; and the goods lost : held that the underwriters were discharged. 

riva 
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rival of the ship the goods insured were piit on board a 1804. 

lighter hired in the usual way, and brought to a wharf ^strong 
belonging to the Plaintiff in the afternoon, but in conse- ^' 

queace of the roughness of the weather could not be 
knded that evening. The lighterman finding that he 
could not land the goods, asked the Plaintiff whether he 
should stay to see the cargo landed. The Plaintiff said 
that he need not do so, for that he (the Plaintiff) would 
look to the landing himself. Accordingly the lighteAnan 
left the cargo alongside the wharf. In the course of the 
night the lighter was sunk, without any neglect being 
imputaUe to any one, and a watchman in the employ- 
ment of the plaintiff having discovered the circumstance^ ' 
inun^iately gave an alarm. 

A rule having been obtained on a former day, calling 
on the Defendant to shew cause why the verdict should 
not be set aside and a new trial had^ 

SAepkerdSei^U now shewed cause, and insisted that the 
liability of the Defendant was put an end to by the con- 
duct of the Plaintiff in taking the goods under his own 
care; that if such a delivery were not suiBlcient to diife- 
chai]gfethe underwriters nothing short of the goods being 
actually warehoused would relieve them frcrai their un- 
dertaking. He admitted the authority of Hurry v. The 
JRaytdEjxhange Assurance Compant/y 2 Bos. Sf PuL 430. 
but insisted that this case was distinguishable from that, 
since there the only question was. Whether the insurer 
was liable for the risk attending, the carriage of the goods / 

from ship to shore in a public lighter, whereas here, ad- 
mittingthe. imderwriter to be subject to such liability, 
the goods were received by the Plaintiff into his own 
custody, insomuch that the lighterman was prevented by 
him from taking that care of them which lie would others 
wise have done. 

yoi.. I. N. S. C Bat 
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1804. Be^t^ Serjt. contra^ observed thatthe only question was, 

Whether the voyagewas at an end, forif not, theltKss had 
happened by one of the perils insured against ; that in 
tiurry v. Tht Royal Exchange Assurance Coiivpany^ the 
authority of Sparrowv. Carrutbers^^ Sir. 1236. hadbeea 
considerably shaken, in which latter case it had been holden 
that a party by taking goods into his own lighter discharged 
the underwriters ; that the conduct of the PlaintiflF in this 
case could not amount to more than making the lighter 
his own ; that it was of no consequence whd;her the 
goods during the • night remained in the custody of the 
lighterman or of the Plaintiff, since neither of them could 
have prevented the accident which happened ; that the 
goods therefore being lost in the course of their convey- 
ance from the ship to the shore, the underwriter, according 
to the authority oi Hurry ^ v. The Royal Exchange As* 
surance Company ^ was liable to answer for the loss. 

Sir James Mansfield Ch.Ji This case depends upon 
a- very short point; namely^ whether the owner of the 
cargo, under the particular circumstances of this case^ did 
not take the cargo into his own care and possession ? 
It seems to me that he did. The goods were brought in 
the lighter to the Plaintiff's wharf, and if nothing had 
happened to relieve the lighterman from that duty, he 
would have been bound to set some person to watch 
over the goods until they should be landed. But the 
owner of the goods in this case dispensed with the obli-^ 
gation of the lighterman to take charge of them during 
the night, and. took them into his own custody ; and 
while they were in his custody they were lost. Can it 
be contended then that by such conduct the Plaintiff did 
not discharge the lighterman ? If he did discharge the 
lighterman he placed himself in the same situation as if 
the goods had been actually landed and delivered. It is 
argued that if, does not appear that any care could have 

prevented 
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prevented the accident which happened ; as to which I , 
will only observe that neither does it appear thqjt the ac- 
cidmt might not have been prevented by extraordinary 
diligence. It appears io me that this case is not distin-- 
^fuishable from that of Sparrow v. Carruthers^ There the 
owner of the goods chose to employ his own private 
%hter to land them, and by that act he was holdeil to 
have discharged the underwiiter. The Plaintiff in this 
case chose to take the goods into his own possession before 
they were landed, and having so done he might have 
kept them in the lighter for a week, for he had as much 
control over them, as if they had been in his custody for 
tliat period. I think the verdict therefore perfectly right. 

Heath J. I am of the same opinion. The Plaintiff 
in tills case relies on the words in the policy ^' until they 
are safely landed.^' But every party may renounce so 
much of a contract as is for his own benefit. Now in 
this case the Plaintiff by his conduct has renounced all 
the benefit which would have' accrued to him from the 
words of the policy on which he relies. It matters not 
how the loss happened after the Plaintiff had released the . 
underwriters from that provision in the policy under 
which they would otherwise have been liable. ^ 
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liooKE J.^ I am of the same opinion, and I should 
not add any thing io what has already been observed by 
my Lord Chief Justice and my brother, with whom I 
entirdy agree, if it hadnotbeen supposed by Mr. Park in 
the last edition of his book, p« 23., that this Court, in the 
case of Hurry v. The Royal Exchange Assurance Com* 
4 P«»y,had denied the authority of Sparrow y. Cerruthers^ 
whereas we certainly did not intend to shake the autho- 
lity of that case, but Only to decide the case then before 
the Court upon its own circumstances. 

Rule disChar^d. 
C2 
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May 5th. 

Under a plea of the 
statute of hiflita- 
tions the Plaintiff 
gave in evidence 
a letter of the De- 
. fendant's, in answer 
to an application 
for payment of his 
debt, in which the 
latter referred the 
Plaintiff to his soli- 
citors, by whose 
opinion he should 
be governed, add- 
ing, ^* they are ui 
possession of ifiy 
determination and 
ability," and also a 
conversation with 
the Defendant's 
solicitors, in which 
they stated, that if 
the Plaintiff had 
any letter which 
ivould bind the 
Defend^t, the debt 
would be paid, if it 
amounted to 1001.; 
this being left to 
tliejury a verdict 
was found for the 
Plaintiff; but the 
Court inclinmg to 
think it did not 
tak^ the case out of 
the statute, granted 
ft new trial. 



BiCKNELL V. KePPEL. 

THIS was an action for goods sold and delivered to 
the amount of 70/. to which the Defendant pleaded 
the general issue and the statute of limitations. At the ' 
trial before liOrd Alvanley Ch. J. at the sittings after last 
Hilary term, it appeared that the debt had been contracted 
above six years before the commencement of the action ; 
that the- Defendant having been applied to for payment 
of the debt by a letter from* the Plaintiff, dated the 23d 
of July 1803, wrote to the Plaintiff on the 26th of the 
samemonth, in the following tenns : " I have received your 
letter of the 23d, and must refer you to Messrs. C my 
solicitors, whose opinion always governs me. 1 recom- 
mend you to call on them, as it will save you the trouble 
of a journey to W. They are in possession of my deter- 
mination and ability." In consequence of this letter a 
person on behalf of the Plaintiff having called on Messrs, 
jC. and stated that he came on account of the Defendant's 
bill, was informed by them that the Defendant was out of 
town, but that if the Plamtiff had any letter which 
would bmd the Defendant, the debt would be paid if it 
amounted to 100/. Lord Ahardey considered himself 
bound by the case of Lloyd v. Maundy 2 T. R. 700. to 
leave it to the jury, to decide whether the above letter, 
coupled with the subsequent conversation at Messrs. C, 
amounted to an acknowledgment of a debt. The jury 
found a verdict for the Plaintiff. ^ 

A rule nisi for a new trial having been obtained on a 
former day, 



Cockell Serjt. shewed cause, and insisted, that upon 
theauthorityofifoyrfy. Maundy Lord Ahanley did right 
ia leaving to the jury the letter of the Plaintiff^ and de« 

siriji|p 
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siring them to put their own construction upon it. He 
observed that the letter was of itself ambiguous, and was 
fit therefore to be submitted, together with all the other 
circumstances of the case, to the jury, and that their con-^ 
elusion ought not now to be disturbed. 
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Shepherd Serjt. contra^ urged that the conversation 
with Messrs. C, only amounted to a promise that the De* 
fendant should pay the debt if the Plaintiff had any 
letter which would bind him, but that the letter written 
by the Defendant contained no expression which could ^ 
have that efiect. 

Sir James Mansfield Ch. J. The letter written by 
the Defendant in the caseofUqydv. Maundh verydif- 
foent from that written by the Defendant in this case. 
The turn of thejetter in that case was, that it was unjust 
that the PlaintiiF should do any thing to injure the De- 
fendant j and that rather than pay any costs beyond those 
of defending the action the Defendant would go to gaol. 
But how could the Plaintiff send the Defendant to gaol, 
imless some debt was due ? In the present case, although 
the term "ability" may seem to import that the Defen- 
dant owed something that he could not pay, yet I do not 
tiiink there is sufficient in that expression unexplained to 
take the case out of the statute. When the case is tried 
again the Plaintiff may'examine Messrs. C. as to the De 
fencUnt's ability, and as to any determination he had com- 
municated to them respecting payment of the demand. 



Heath and Rooke Js^ concurring, 



Rule absolute. 
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May 5th. 

This Court will 
not allow an at- 
torney's lien npon 
the costs to prevent 
a set o^in costs 



Emdin v. Darlby. 



THIS was an application to the court to allow the 
costs of this action (in which the Plaintiff had been 
nonsuited) when taxed to be set-off against certain costs 
due from the Defendant to the Fkintiff, incurred by the 
between the parties former removing an indictment preferred against himself 
*"* * by th^ latter, from the Smsex quarter sessions into the 

) King's Bench, and on which indictment the Defendant 
had been convicted. 



Best Serjt. shewed cause, and insisted, that the Court 
would not take away iBrom the Defendai^t's attorney the 
only security he had for the payment of his costs in the 
action, whidi would be the consequence of such a set-off 
being allowed^ / 

But the Court observed, that the attorney's lien could 
not be allowed to interfere with the equitable arrange- 
ment of costs between the parties to the suit, and that 
as the attorney acts upon the credit of his client and has 
his personal security for payment of his costs, this Court 
a^lways allows applications of this kind (a). 

Kule absolute. 

(l^) Vid» Hal/ V. Oiiyy t Bos. ifPulL 38. and the cases there cited. 



\ 
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I8Q*. 
Sellar v. M^Vicar. 



T 



Maif 7th. 

HIS was an action brought to recover the amount of valued at 60o/. on 



the Defendant's subscription on a policy of insurance, a voyage at and 
dated the 27 April 1S02, on a voyage '' at and from ^l^^J^^^J'^^f 

n • J J Bcr6wr«', and the 

Demerara, Berbice, and the Windward and Leeward windward apd Let- 
Islands to London^'* and by the policy the insurance was .««»^ isimd^x.^ JUon- 
declared to bs on freight valued at 500/. The D^endant J^^ ^^ S!^era,v, 
subscribed the policy for 2000/. at a premium of 33^. per an agreement was 

cent* entered into by the 

The declaration stated a loss by a peril of the sea while ^^^^ f^^. ^ ^j.^! ^^ 
ibe vessel was at Demerara. There was also a count in from Berbice to 
the declaration for money had and receivad. The De- ^^-^^'^ the cargo 

__ ,,, . j-jofi/^. ^ to be put on board 

fendant pleaded non assumpsit^ and paid 3c, lOs. mto Court at Berbice^ and the 
on the count for money had and received. The cause ship to take a cargo 
came on to be tried before Lord Ahanley, at the sittings f ^"fj^" "^^ P'*^* 

_ . 1 . n from DcTOcrara to 

at Guildhall after last Trinitt/ term, when the jury found Berbice, and deliver 
a verdict for the plaintiff on the count upon the policy them there j while 
for SCO/, sutgect to the opinion of the court upon the ^wSo^lK^fcicf 

following case. ' with the bricks and 

The Plaintiff was owner of the ship La Frater^ite, fhe°met**with^' 
mentioned in the policy at the time of the loss and accident, and in 
the insurance. In the month of February 1802, the ^^^^"^^^^^^^^ 
ship then being at Demerara, (where she had discharged jjeiji ^^^^ j^ ^^^ 
a cargo of slaves, ) directly after the delivery of that cargo, not a loss withixi 
Walter Scotty the master, entered into an agreement ^^ *^^'^ 
with the hou$e of Martins and Co. for a freight for the 
said ship from Berbice to London^ for a. cargo to be put on ^ 
board at Berbice^ to be carried from Berbice to London. 
And it was at the same time agreed that she should take 
in a cargo of bricks and planks to be carried from Deme^ 
rat a to Berbice j and the whole of such cargo of bricks and 
planks was to be delivered at Berbice. No charter-^party 
or any written agreement was entered into for the freight 
from Demerara to Berbice^ but the usual and customary 

C 4 freight 
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freight from Demerara to Berbice was to be paid ; nor 
was any charter-party ir any written contract entered 
into for such freight of the cargo from Berbice to London^ 
but the usual and customary freight from Berbice to London 
was to be paid. The agreement at Demerara for so 
loading the ship was not a distinct or different agreement 
from Demeraraio Berbice^aud from Berjnceio London^ 
but was one entire agreement entered into at one and 
the same time. The ship took in the cargo to be carried 
from Ifkmerara io Berbice j and afterwards broke groimd 
for the purpose of proceeding from thence to Berbice^ 
but after she had so broken ground, and whilst she con* 
tinned at Demerara^ by a peril of the sea she ran foul 
of another ship there, called the Jupit^, and received 
such damages that she was condemned and sold, and the 
cargo she had on board for Berbice was taken out of her 
and no freight was ever earned. Berbice lies entirely out 
of the usual track and course of a voyage Aom Demerara 
to London. 



The question for the opinion of the court was. Whe- 
ther the Plaintiff was entitled to recover ? If the Court 
should be of opinion that he was entitled to recover, then 
the present verdict to stand ; if otherwise, the verdict to 
be entered for the defendant, t 



Lens Serjt. for the Plaintiff, contended, that as the 
agreement under which the ship sailed was stated in the 
case to be one entire agreement, as soon as the ship broke 
ground at Demerara she b^ai) to earn freight according 
to the terms of that agreement, and consequently the po- 
licy attached ; that although the agreement had two 
distinct objects in view, viz* that the ship should take a 
cargo from Demerara to Berbice^ and another from J5er- 
bice to London^ the latter of which had wholly failed, yet 
as the former had commenced, there was an inception 
dp the risk described in the policy, and that according to 

^ the 
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the terms of the policy the voyage insured might be con- 
sidered asavoyage from Dcmarara to /x)wdt>w, with liberty 
to take in a cargo at Berbice. 

But the Court (stopping Best Serjt. who was to have 
argued e contra) said, If it had been in the course of (.he 
trade fqr a ship to take in part of her cargo at Demarara 
and part of her cargo at Berbiccy the q^se would have 
stood Jipon a very different ground. But here the first 
voyage from DemararaioBerbice had nothing iS do with 
the voyage insured. The voyage insured was from Dc' 
marara to London, or from Berbice to London, or from any 
of the TFindward or Leeward Islands, according to the 
place from which the ship might happen to sail on her 
voyage to London. Now in this case such voyage never 
commenced ; the case itself excludes any inception of the 
voyag^. The ship took in a cargo at Demarara to be 
carried to Berbice, and there expected to get the cargo 
which she was to carry to London. 

Verdict to be entered for the Defendant. 



' 1804. 
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Blaker and Another v. Anscombe 



ROVER for sometrees. At thetrial before Heath J. 



May 9th. 
Certain lands, to- 



at the Lent assizes for Sussex, it appeared that by -^^jj^ ^-^ L 
lease aiid release dated the SOth and 31st of April made woods, &c, were 
after the marriage of John JValder and Sarah his wife, ia <^<>°^^y«d under 

P . .. , .. . ^i_ . a marriage setfle- 

pursuance 01 marriage articles, certam premises therem menttoii.andJB. 

their heirs and as- 

tigng, durii^ the life of fi>. W, in trust, to pay the rents and profits as the said S. W, should 
appoint, during her life ; and after her decease, to the use of such child or children of the mar- 
riage, and in such shares as the said iS^. W, should appoint ; and for want of appointment, to 
the use of the childreh equally, &c. and the heirs of their bodies, with cross-remainders ; and in 
default of such issue, to the use of the right heirs of i$. W, for ever. Held that A, and B. could 
not maintain trover against the Defendant, a stranger j^ for certain trees, which had been cut 
down by order of the husband of S. W^ and carried away by the Defendant. 

mentioned^ 
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1804- mentioned, together with all woods, undenvoods^ and 

^^-^v^^ timber trees, were conveyed to one Ihomas Tourlcy his 

Blaker iicirs and assigns, to the intent that he should be tenant to 

y^ ^ ' *he praecipe for suffering a common recovery, the usespf 

An»combe. which , when suffered, were declared to be to fVm. Blaker 

and Walter Huborne (the Plaintiffs) their heirs and assigns 
for and during the natural life of the said Sarah WaUkr^ 
in trust, to pay thq rents and profits in such manner as 
the said Sarahy notwithstanding her coverture, should 
appoint, and from and immediately afler the decease of 
the said Sarah Walder to the use of such child or chiMren 
of the marriage, and in such sharesasthe said Sarah should 
appoint, and for want of aj^intment to the use of the 
children, equally between them as tenants in common, 
and the heirs of their respective bodies, with cross re- 
mainders, and in default of such issue to the use of the 
right heirs of Sarah Walder for ever : that a recovery was 
suffered in pursuance of the settlement ; that the trees 
which were the subject of the action, were cut down 
upon the premises mentioned in the settlement by order 
ef John Walder y and taken away by the Defendant ; that 
the trees were demanded by the Plaintiffs, and the De- 
fendant refused to deliver them up. It was objected on 
the part of the Defendant, that the Plaintiffs under the 
settlement had only an estate pur auter vie ; that the trees 
when standing were part of the inheritance, and when 
felled belonged to the owner of the inheritance, for which 
the case of Bewicke v. WhitJieMy 3 P. Wms. 267. waS:. 
cited, and that the Plaintiffs therefore were not entitled to 
maintain the action. A verdict however was found for the 
Plaintiffs, with Uberty to the Defendant to move that a 
nonsuit should be entered. 

Accordingly a rule nisi having been obtained for that 
purpose on a former day, 

£e5^ Serjt. now shewed cause, and contended, that al- 

though 
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though by the general * rule of law the owner of the 
inheritance is ^ititled to timber felled upon the land, yet 
that the trustees in .this case had such a special property 
inT the trees as entitled them to maintain their action 
against a wrong doer* 

Sir James Mansfield Ch. J. (stopping BayieySerjt) 
How can it be made out that the trustees in this case had 
any greater estate than during the life of the tenant for 
life ? If they had no greater estate they cannot possibly 
maintain this action. Had the limitation been to the 
trostees and their heirs, to the us^ of them and their 
heirs, the case might have been very different. It is true 
that the trustees had a special property in the trees while 
standing, but that property ceased when they were cut 
down. 

Heath J. It occurred to me at the trial that the 
estate of the trustees might possibly be considered as com- 
mensurate with the different limitations in the settlement; 
but I am now satisfied that the estate limited to them was 
only pur outer vie^ and consequently that this action 
cannot be maintained. There is a distinction between 
limitations by settlement and limitations by will ; in the 
latter case they are construed according to the intention 
of the. testator, and then the trustees, under a limitation 
of this sort might be considered as having an estate com- 
mensurate with the subsequent limitations ; but that mode 
of construction cannot be applied to a limitation by 
settlement. 

RooKE J. concurring, 
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Blaker 
and Another 

V. 

Arscombb. 



Rule absolute 
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1804 • 
.^^^^v""^ Grunpy «. Mell. 

May nth. 

Iftoarejoindcr fTpHIS was an action for goods sold and delivered. ^ 

concluding with a JL pj^^ non assumpsit y as to all but 15/. and as to the 

Plaintiff add the 15t. a tender before the commencement of the suit. The 

ghttiUter and take replication joined issue on the non assiumpsit^ and as to the 

the record down p|^^ ^£. tender set forth a writ sued out before the tender, 

Defendant obtain Concluding with the usual verificaion. The Defendant 

a veidict, the Court 'm his rejoiner allege4, that he did before the suing out 

wUi not grant a ^^ ^^j^ ^^ ^j^^ ^^j^ ^f ^j^^ Plaintiff tender the said 15/. 

new trial, but will . *' 

amend the record, and concluded, " And this he is ready to verify, where- 
fore he prays judgment if the said Plaintiff ought to have 
or maintain his aforesaid action to recover any damages 
by Reason of the non-paymedt of the said 15/. parcel as 
aforesaid, against him, &c. " To this was added a simi^ 
liter, " And the said Plaintiff doth the like. " The reco^ji 
then went on: ^^ Therefore as well to try this issue as the 
said other issue above joined bet\yeen the parties aforesaid, 
the sheriff is commanded," ^c. 

This cause was tried at the last Nottinghamshire Lent 
assizes, when a verdict was found for the Defendant, both 
on the non assumpsit and the plea of tender. 

A rule nisi was obtained by the Plaintiff early in this 
term, for setting aside this verdict, and granting a new 
trial, on the ground that there was no issue joined as to 
the tender, the rejoinder having concluded to the court 
instead of the country; and at the same time another 
rule nisi for amending was obtained by the Defendant. 

Vaughan Serjt. now shewed cause against the first rule 
and supported the last, contending that the mistake was a 
mere informality, and cured by the statute of jeofails, the 
distinction being that where an immaterial issue is joined 
the Court must award a lepleader, but where the issue is 
only informally joined it is cured by the statute. He re- 
ferred 
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ferred to the case of Bennet v. Holbeck^ 2 Sound. 317. and 
the notes thereon in the edition by Mr.^ Serjt, Williams^ 
where all the cases on the subject are collected ; and ob- 
served that in Saj/er ¥• Pocockj Cowp. 407. where a 5imi- 
Uier was allowed to be added after verdict, one of the 
reasons giv^i was, that the Court onlj made that right 
which the Defendant understood to be so, by going down 
to trial. 
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Baykyy Serjt. coit^re^, insisted that neither party in this 
case had put himself upon the country as to the plea of 
tender, and that it would be impossible to indict for per- 
jury any of the witnesses who gave evidence on this trial. 
He observed, that, the Court by amending might enable 
tb^ party to try the question again, but that they could 
not by the amendment remove the objection that none of 
the witnesses could be indicted for perjury. He added 
that in Sd^er v. Pocockj one of the parties had put himself, 
upon the country, which neither of them had here done. 

But The Court were of opinion that they were warranted 
by the case oiSayer v. Pocock'm amending this informa- 
lity after verdict, for that the same difficulty respecting 
the indictment of the witnesses for perjury existed in that 
case as in this, since one of the parties there had not put 
himself upon the country. 



Per curiam^ 



Rulefor a new trial discharged. 
Rule for the amendment absolute. 



so 
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A promissory note 
dra^n be fore the 
37 Geo. 3. c. 136. 
upon a receipt 
stamp of equal 
value with that 
reqnired for a pro- 
missory note, is not 
available in law. 



Chamberlain v. Porter. 

THIS was an action on a promissory note for 301. 
drawn in the year 1794. The cause was tried be- 
fore Grose J. at the last assizes for Cambridge ^ when a 
verdict was found for the Plaintiff notwithstanding an 
objection taken to the note on account of the stamps 
which was a sixpenny receipt stamp, instead of a note 
stamp of the same value. 

On a former day a rule nisi was obtained for setting 
aside the verdict, and having a new trial* 

Sellon Serjt. now shewed cause. The objection in this 
case is not that the note had not a stamp of a proper 
value, but that it has hot the {peculiar stamp appropriated 
to promissory notes. At the time this note was given the 
31 Geo. 3.C. 25. was the only statute regulating the stam]^ 
duty on promissory notes. From that acj it clearly ap- 
pears that the Legislature did not intend to make any 
particular stamp necessary to a promissory note, but only 
<jontemplated a duty ad vdhrem being paid op notes. 
The terms used in the act are^ that upon every promissory 
iote above 51. and not exceeding 30/. ^^ shall be chairged 
a stamp duty of sixpence;" Indeed the meaning of the 
Legislature is explained by the sixth section, in which it 
is provided that if any prcnnissory note contrary to the 
true intent of the act, shall be stamped or marked with a 
stamjp or mark of a lower denomination or value than by 
the act is directed, the drawer shall be answerable to the 
crown for the duty. It is true that in Manning v. Livie 
Bayley onBiUsy p.20. note (c) ; and in Rolinson v. Dry* 
brought 6 T. R. 317. where the stamps upon the instru- 
ments were composed of duties laid on by different 
statutes, a stamp ad valorem was held insufficient ; but in 

the 
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the latter case there is a reference to a case of Legge v. 1804, 

T^€^ E. SO Geo. 3# JB. jR. where a contrary doctrine was 

laid down, and in ^cAe^owv. Sharland^ 1 £^p. N. P. CaA\ 

292. Lord Kenyan admitted a promissory note in evidence, Portek. 

written upon a sixpenny receipt stamp, sixpence being the 

amount of the duty upon the note, and that duty not 

being compounded of several sums, but laid on by the 

same statute. 

Praed Serjt, in support of the rule. The 22 Geo. 3. 
€. 33. which was the first act, imposing a duty on pro- 
missory notes, does not impose any duty on receipts, and 
the second section of that act enacts that the commis- 
sioners for the better levying the duties shall use and pro- 
vide such stamps to denote the said several duties as shall 
be requisite in that behalf. When the commissioners 
therefore have provided a particular stamp for a parti- 
cular instrument, it becomes the same tiling under the 
above enactment as if the Legislature had expressly di- 
rected a peculiar stamp as applicable to that particular 
instrument only. In the 27 Geo. 3. c. 13. ^.41. the Le- 
gblature recites, that the duties on vellum parchment and 
paper are applicable to various purposes, and the com- 
missioners are directed to keep separate accounts of the 
monies arising therefrom, and to provide distinct dies or 
stamps to denote each duty ; and then to prevent the 
multiplication of stamps, empowers the commissioners to 
cause one new stamp, die, or mark to be provided to de- 
note each rate of duty upon each piece of vellum, paper, 
or parchment. No stamp therefore can be deemed the 
stamp which the Legislature has directed, unless it be the 
stamp which the commissioners have required. Indeed 
the 23 Geo. 3. c. 49. which repealed the 92 Geo. 3. c. 33. 
has a similar provision, requiring the commissioners to 
provide such stamps as they shall deem necessary ; and to 

keep separate accounts. The 31 Geo. 3. c. 25. preserves 

, - the 
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Chamberlain 
Porter. 



the distinction between the stamps upon receipts and 
promissory notes, as well as the 35 Geo. S. c. 55. and the 
37 Geo. 3. c. 90. Indeed while*the Legfelature keep dis- 
tinct the accounts of monies received from the different 
stamp duties, the several stamps cannot he blended, nor 
will the mere value of the stamp give validity to the in- 
strument, unless it be also the proper kind of stamp. - The 
intention of the Legislature upon this point may be crf- 
lectpd from the preamble of the 37 Geo. 3. c. 136. which 
recites that deeds Vnd other instruments cannot be given 
in evidence, nor are in any manner available, unless 
si a n: [)ed w i th the proper stamps, provided for such purpdse^ 
and that from the variety of stamps provided for diiferent 
purposes mistakes have arisen and may again arise in the 
use of such stamps^ for want of knowing the proper de- 
nomination or value required in particular cases ; and the 
5th section provides that a bill of exchange, or promissory 
note, drawn upon a stamp of an improper denominatian 
but of equal or superior value, may be stamped by the 
commissioners on payment of the duty and a penalty. In 
Manning y.Liviey Lord Kenyon reftised to allow a note 
to be read, which was on a deed stamp, and in Mobinson 
V. Dry6roi/g-/R, his Lordship says, it is absolutely necessary 
that the distinction of the several stamps should be pie- 
served in courts of justice as long as that distinction is 
kept up by the Legislature. When therefore he comes 
to revisf^ the opinion given by himia Acheson v. Sharlandy 
he thinks that a stamp ad valorem is insufficient: and in . 
Farr v. Price, I East, 55. the Court determined that no 
other than the peculiar stamp appropriated by the law to 
the particular instrument will avail, even and though the 
stamp used be of greater value ; nor is the authority o^ 
that^case shaken by the case of Taylor v. Hague, 2 East, 
414. where the Court held a promissory note upon a 
stamp of an higher value than was required, available oh 
the particular ground that the value was composed of 

three 



IN THE FOBTY^FOUIITH YeAE OF GEORGE III. 

three different sums applicable to several funds to Yihicbt 
the duties on promissory notes are carried. 

Cur, advult. 

On this day the opinion of tie Court was delivered by 
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Sir James Mansfield Ch. J. The question is, Whe- 
ther apromissory note written on a receipt stamp of equal 
value with, that required for a promissory note is to be 
deemed a note available in law ? It is not necessary to 
go through all the acts which have been cited^ since none 
of them carry the matter further than the 37 Geo, 3. c. 13$ 
That act is a clear legislative declaration that it is not 
sufficient that a certain sum of money be paid on the in* ^ 
struments which are the subject of taxation, but the stamp 
used rnust be of the proper, denomination.. A receipt 
stamp win not avail if used upon a note, nor a note stamp 
if used npon a receipt. The 37 Geo, 3. c. 136, contem- 
plates thcmistakes which might arise in the use of stamps, 
and makes provision for those mistakes. It enacts that 
where any instrument, except bills, notes, and drafts, shall 
haf e been stamped with a stamp of a different denomi- 
nation', but of equal or greater value thaii that required 
bylaw, the commissioners, upon'paymentof theduty and 
a penalty of 5/., may stamp the same with the proper 
stamp. Withrespccttobillsandnotes,whichby 31 Geo^S, 
f. 25. were forbidden to be stamped after they were made, 
it provides that bills and notes which should be made sub- 
sequent to 37 Geo. 3. c. 136. and stamped with an im- 
proper stamp, but of equal or greater value than the 
stamp reqtiired, might be stamped by the commissioners^ 
on payment of the duty and a penalty. But bills and 
not^s given before that act, remain in the same situation 
as if the act bad not been passed. By the provisions 
there introduced, the Legislature plainly supposed that 
^ instruments not stamped with a stamp of a proi)er de- 
VoL. I. N. S. D ' iiominatlon 



m 



Porter. 



34 CASES IN EASTER TERM 

1804. nomination were good for nothing ; otherwise the pro- 

^'^-S^"— ^ visions would be useless. Whefe an instrument is upon 
Chamberlain ^^ improper stamp, the commissioners are authorized to 

stamp it, upon payment of a penalty and the duty ; but 
bills and notes given before that act, are excepted from 
its operation ; and yet if this note, which is ,not stamped 
; with a stamp of the proper denomination, and which was 
drawn before that act, be good, it would be in a better 
situation than those bills and notes which the commis- 
sionerS are authorized to stamp under the act, on payment 
of a penalty and the duty. Without therefore going ftir- 
ther into the statutes or the cases, which all lead to the 
same conclusion, we think that in this case, unfortunate 
as it is, the note cannot avail, and consequently there must 
be a new trial. Had the 31 Geo. 3. c. 25. stood alone; 
there might have been strong ground to contend, that a 
stamp- 4id valorem would have been suflScient. 

Rule absolute. 



«s 



Dance and Others v. Girdler and Others, 
^*^^* ' / ^Executors of Henry Capel. 

y J ' 

■^ , TTV EBT on bond, dated the 5th Aus:ust 1780, given by 

A bond was given ■ V ^ ^^ , t>^ « , 

to A, B.CSfc. -"-^one Jesse Hot wood ^ together with the Defendants 

payable to them testator, to the Plaintiffs, and several other persons since 
and their successors, deceased, governors of the Society of Musicians, for the 

as the governors of . . ^ •^ ^ 

tlie Society of Mu- ^^^^ present year, payable to the said persons and their 

sicians, conditioned siiccessors, as governors of the said Society of Musicians. 
f^Sk accoii^t- ^^^ Defendants craved oyer of the bond and condition, 

ing with them and which lattet was in these words ; " WbcreaMhe above 

their successors, go- 
vernors, i^c, as their collector; afterwards the society was incorporated' by letters patent, at 
which time J. JEf. had duly accounted for all monies collected by him, but ailer the incorporatioir, 
received money for wfaldi he did not account. Held that the obligor of the bond was not liable 
for sucb default of J. H,inm ^otipii on tl)e bQOdf 

boundpq 
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bounden Jesse HorTmad-vfas on the 7tli day of August 
1763, by the majority of the members of the said Society 
of Musicians, elected, into the office or employment of 
collector of the monies due and to grow due to the said 
Society : now th^ condition of the above-written obliga- 
tion is such, that if the said Jesse Horwooddo in all respects 
well and truly, justly and faithfully, pay to and account 
wUb the said S. JI, &c. (the obligees)and their successors 
governors of the said Society of Musicians, for all such 
sum and sums of money, debts, dues, and demands which 
he shall receive or come to his bands or knowledge by 
virtue of any orders or directions from the said S. H. &c, 
(the obligees) or their successors, as governors of the said 
Society of Musicians, or otherwise, by virtue of his elec- 
tion as aforesaid, then the above- Written obligation to 
be voidy or else to remain in full force. " 

Tbe Defendants then pleaded, 1st, non est factum; and 
Sdiy, that the said Jesse Horwood did always, from the 
time of making the said writing obligatory, pay and ac- 
count with the persons named in the bond and tlieir suc- 
cessors, governors of the said Society of Musicians, for all 
sums of money which came to his hands by virtue of any 
orders from them or their successors, as governors of the 
said society, or otherwise, by virtue of his said election in 
the sfdd condition mentioned, according to the tenor and 
effect of the said cx)ndition. 

The Plaintiffs replied, that after piaking the bond and 
during the time the said Jesse jfforwood coniumed in the 
said Q0ice, to wit, on the 1st of January 1803, and on 
divers other days and times between that day and tlie 
comniencement of the suit, the said Jesse Horxsiood^ by 
virtue of his said election into the said office, received 
diver$ stuns, amounting to 569/. 19^. \\d. and had not 
accounted with' the obligees for the same. 

The Defendants rejoined, that Jesse HorwoodhsA paid 
to and accounted with the Plaintiffs, who had survived 
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the other obligees, for the said sum of 569/. 195. lid. in 
the replication mentioned to have been received by the 
said Jesse Norwood ^ by virtue of his election into the said 
office, and concluded to the country. 

The cause was tried before Heath J. atthe Westminster 
sittings in this term, when it appeared that Jewc Horwood 
having been elected collector to the Society of Musicians 
in 1762, continued in that office till a short time before 
the commencement of the present action ; that the Society 
of Musicians was a voluntary society until the year 1790, 
when the members of the society were mcorporated by 
letters patent by the name of ^^ the Royal Society of 
Musicians oi Great Britam/* that by a regulation of the 
society in 1763, it was provided, that the collector^hould 
annually produce a certificate that he had duly accounted^ 
signed by five governors, or that there should be a new 
election; that ihesaid Jesse Horwood^xmtilihe year 1803, 
did annually produce such certificate ; that the chairman 
annually put the question at a general meeting. Whether 
Jesse Horwood should be cpntinued collector ? To which 
there was never any opposition ; that in the year 1803 
Jesse Horwood had received the sum stated in the pleadings 
for which he had not accounted, but that he had accounted 
for every thing which had come to his hands before the 
date of the charter of incorporation . The learned Judge 
nonsuited the Plaintiifs, on the ground th^t as there was 
no deficiency in the accounts of Jesse Horwood previous 
(o the incorporation or the society, the Defendants, as 
executors of his surety, were not liable; for that the not 
accounting with thegoverners of an incorporated society 
was no breach of the condition to account with the go** 
vernorsof the society, whennot incorporated. Butliberty 
was reserved to the Defendants to move to set aside thp 
nonsuit, and have a verdict entered for the Plaintifis. 

Accordingly a rvlp nisi having been pbtained on a 
I'ormer day. 
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Shepherd^ Lensy and Best^ Serjts. shewed caiise. As a 
question was annually submitted to the members of the 
society, wjiether*7ewe Horwood should be continued in the 
oflEice of collector, this proceeding amounted to a new 
election every year, and consequently after the expiration 
of the year in which the bond was given, Jesse Horwood 
could not have received any money by virtue of the elec- 
tion mentioned m the condition of the bond. But in-^ 
dependent of this objection, the Defendants are not liable 
for any monies received by him subsequent to the charter 
of incorporation. By the charter the original society was 
destroyed. The governors of the incorporated society, 
though consisting of the same individuals, are not the go- 
vernors of the original voluntary society, which ceased to 
exist when the corporate society arose. The powers, the 
liabilities, and mode of cqnducting business of a corporate 
body are very diflFerent from those of a mere voluntary 
society; and it is possible that the Defendant's testator, 
who was willing to become a surety for Jesse Horwood as 
the servant of the one, might not be willing to be surety 
for him as the servant of the other. In Lord Arlington 
V. Merrick^ 2 Saund, 411. where a bond had been given 
with a condition that one T. J, should faithfully account 
during all the time that he should continue deputy post- 
master, and the cbndition recited that T. J, had been 
appointed deputy post-master for six months, it was holden 
that the surety was not liable for the neglect of T. J. to 
account for monies received after the expiration of the 
SUE months^ From which it appears that the condition 
of a bond given by a surety is not to be extended by con- 
struction. In Wright y. Russely 3 Wils. 530. 2 BL 934. 
S. C. itwasdetermined thata surety who had given a bond 
with a condition tBat one W. B. during the time he 
should continue as broad 'clerk to the Plaintiffs, should 
keep true accompts and pay aU monies which he should 
teceive beltoging to the Plaintiff into his hands, was not 
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liable for a default of W. B. after the Plaintift had taken 
a partner into his house. To the sarae effect is Barker 
V. Parker, 1 T. R. 287. where the executor of the 
obligee catricd on his trade after his death, and the person 
fcHT whom the obligor was surety continued in his ser- 
vice. With respect to the case of Barclat/ v. Lucas, 

* 1 r. JR. 291 in notis, where the surety was holden liable 
afl«r a new partner had been taken Jn, it may be observed 
that the condition oi^ the bond recited that the obligees 
had agreed to take P. J. into their service as a clerk in 
their shop and counting-house, and Lord Mansfield ex- 
pressly put the case upon the ground' of the bond having 
been given as a secuiity to the house. The late case of 
Strange v. Lee^ 3 EastjAM. is a strong authority for the 
Defendants. There the bond was conditioned for payment 
•by one B. B. o( all sums of money in which he should 
be indebted, to the obligees for money advanced at their 
banking-house, and it was determined that the surety 
was not liable for money advanced at the banking-house^ 

"* After one of the obligees had ceased to be a partner. 



f.- Marshall ^nd Bat/lei/ Serjts. in support of the rule. 
With respect to the annual re-election of Horwood, the 
regulation of 1763 shews that the office was not to be 
vacant unless the collector omitted to produce a certifi- 
cate, which he never omitted to do until the year 1803; 
and unless the ot^ wa^ vacant, the act of the chairman 
in putting the question, whether Horwood^hovXA. be con* 
jlinued, was superfluous and inoperative. . Moreover the 
condition of the bond which was given iii 1780, recites 
ikxi Horwood was chosen in 1763; if therefore he was 
collector in 1780 by virtue of his election in 1763, the 
annual act of the chairman could not, consistently with 
the recital of the bond, have had the effect which is.now 
imputed to it. . Then as jto Uie effect of the charter of tn-^ 
iMiirpQEfttlpa, the resuUjof all the es(^ referred to amouiit 
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to this, that in construing the condition of a bond given 
by a surety the Court is to look to the intention of the 
parties. The case of Barclay v. Lucas has established 
that where the bond is given for the fidelity of a servant 
as clerk to a house, the surety will be liable notwith- 
standing a change of partners ; and Lawrence J . in* the 
<;ase of Strange v. Lee, said that the condition might hare 
been so firamed as to have made the surety liable notwith- 
standing the secession of one partner from the banking- 
kouse^. In this case it is evident from the introduction 
of the word ^^ successors," that the parties contemplated 
a diange of persons ; and though it be true that the cor- 
]x>rate society is in some respects different from the ori« 
ginal society, yet it is substantially only the same society, 
with new powers and privileges; and would be entitled 
to take the benefit of all contracts entered into with the 
old society* ^ 

Cur. adv. vulL 
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On this day the opinion of ^le Court was delivered bj 



Sir James Mansfield Ch. Ji The principal defence 
set up in this case is, that the Society of Musicians, though 
it existed as a voluntary society, at the time when the bond 
was given, was put an end to in the year 1790, when a char- 
ter was granted by the Crown, not as the Plaintiffs contend , 
to that society, but to the several persons mentioned in the 
charter, who were at that time members of that society ; 
that those persons were erected into a corporation perfectly 
different from the original society, that all obligation on 
fbie part of Capel as surety for J esse Harwood, ceased when 
the society itself ceased to exist, and that he therefor^ was 
not answerable for msmey received by Horwood^ as ool« 
lector to the corporate society, he having only been surety 
&r the payment qf money received by Harwoody as col* 
l^tor to the> old society. Another objection was taken 
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to the Plaintiff's recovery, namely, that Jesse Horwood^ 
at the time when he made default was not Collector under 
the old election referred to by the condition of the bond. 
But considering the condition of the bond, which is 
dated in 1780, recites an election in 1763 as the election 
under which Horwood then continued to be collector, I 
think it would be difficult to contend that he was not 
still collector under that in 1803, if the voluntary society 
had then continued to exist. Besides which the regu- 
lation of the society, which was given in evidence, is in- 
consistent with the idea of an annual election : for that 
regulation provides, that if the collector do not produce 
a certificate, there should be a new election. But if an 
annual election was to take place, the oflice must have 
been vacant every year without that provision. If there- 
fore the voluntary society had continued, I think that it 
would have been impossible to sustain this objection. 
The question therefore must turn on the other objection. 
About the facts of the case there is no doubt. The char- 
ter was accepted in 1790 ; from that time to this it has 
been acted upon, and there has been no meeting of the. 
voluntary society which existed before the incorporation. 
The rights of the qorporation are totally different from 
those of th^ society which existed wiien the bond was 
given. The bond itself is inaccurately drawn; being 
given to certain persons as governors of the society, and 
their successors. The intention, no doubt, was that the 
bond should be payable to those who should succeed the 
obligees as governors. But this the law does not allow : 
and the bond can only be considered as given to the 
twelve obligees, and would ultimately have been payable 
to the representative of the last surviving obligee. The 
condition also proceeds upon the same idea. But pro- 
bably it would not be deemed meffectual on that account ; 
and the condition would perhaps be construed to mean 
that the collector shodld account to those persons who in 

' future 
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future should happen to be governors. The charter 
^'ants that in future there shall be a perpetual society 
called by the name of ^^ The Royal Society of Musicians 
ci GrecA Britain i^ not that the society then existing shall 
be perpetual. This therefore is a new body which never 
existed until the year 17S0, from which time the volun- 
tary society ceased to exist ; and if so, the surdty is not 
bound to answer for moiK^y received by Jloncood since 
that period* It is a principle established by all the cases 
that the contract of a surety is not to be extended by 
implication* The case of Barclay v. Lucas does not say, 
that the contract may be extended by implication, but 
only lays down that the contract must be construed ac- 
C(Hding to the intention of the parties ; and the Court of 
King'^sBench? in that case thought that according totb^ 
true construction of the contract the surety was liable, 
not'Withstanding a change of partners had t^ken place. 
Jt being agreed tiien that tlie contract entered into by a 
surety cannot be extended by any implication, but must 
take its ^ect according to the terms of it ; has the surety 
in the present case entered into any contract to be security 
to the present existing corporation for the fidelity of Jesse 
Harwood? Certainly not. There was no such corpor 
lation in contemplation in 1780. The only persons with 
whom he entered into any obligation were the twelve 
persons who are described as governors, and the condition 
goes no further than to provide that Horzcood shall ac- 
count to them and their successors. But Horwood cannot 
now account in the manner required by the bond : for 
no such persons exist.. If the society is gone, the go- 
TcmOrs of that society are gone also. This seems to mQ 
to be a stronger case in favouf of the surety tlian those 
which have been cited. For here there is no circum- 
stance from which it can be inferred that the parties 
considered the two societies as the same. Perhaps if 
Cap^/ had been called upon, he ibight have entered into a 
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new obligation. But the old obligation does not in poiAt 
of law extend to tlie new corporation, and the surety .has 
a right to avail himself of the objection* Had Hortoood 
made several defaults subsequent tp the charter of incor- 
poration, and Capel paid the deficiencies from timetotime, 
his conduct might perhaps have afforded ground for relief 
' in a Cburt of Equity. But that must be a very clear case. 
And no such facts exist here. There was one argument 
Irelied iipon for the PlaintiifiT, which does not seem U> me 
to have any application to the case. It was said that all 
contracts entered into with the voluntary society, before 
the incorporation, remained after the charter. No doubt 
the contracts remained to the persons with whom they 
were entered into. And this particular bond now re- 
mains as an obligation to the original obligees. But tKe 
question is. What is the eficct of the bond ? It is a bond 
that the collector shall account as the condition requires. 
How is that required ? He is to account to the govemois 
of the old society : which brings the question to the same 
point, whether the old society existed or not at the time' 
of the default ? It is not necessary to go through all the 
cases which have been referred to, all of which proceed 
on this principle, that a surety can only be holden liable 
according to. the plain and clear force of his contracts 
The last case, of Strange v. iee, decides this point most 
clearly. And I mention that case because one cannot 
deny that it only differs in words from the case oiBart^tf 
v. Lucas. In Strange v. iee, one of the original partners 
was dead, and another taken in : and the question was, 
Whether the surety remained liable? The Court de- 
* clared that he was not. And Lord EUenborough seems to 
have relied on the death of one of the partners as having 
been alone sufficient to put an end to the liability. If 
that be so, how much more must the incorporation of a 
society have that effect ? In the case of the death of one ^ 
partner, all contracts remain to the survivors. But that 
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is not so -wbere a society of individuals is erected into a 
coqK>ration. It is possible that Capel might not have 
objected to become security to the corporation, and that 
there may have been no diflference in the mode of ac- 
counting. But i^till there might be a difierence, - The 
society may haye been more careful than the corporation. 
They may have appointed persons to superintend the 
collector, which may have been omitted by the corpo- 
ration. A voluntary society is essentially different from 
a corporation. The individual members are liable for 
debt in the one case, and only the corporate funds in the 
other. But without entering into thef substantial dif- 
(aeace between a voluntary and a corporate society, it is 
sufficient to say, that according to all the cases which 
have been cited, as well as others which might be found, 
this surety was not bound to answer for sums received 
after the charter of incorporation, which constituted a 
perfectly new body of persoQs in the judgment of the law. 
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JUDIN V. SaJIUEL. 



JUoy 14th. 



THE declaration stated, that the Defendant " was at- The first count of 
tached to a|iswer the Plaintiff in a plea of trespass » declaration being 
on the case." The first count was in trover for certain *^ ^^T^ ^^ , 

of exchange, and 

protmssory notes and 93O01. in monies numbered. The the second and third 

second count stated, that whereas the Plaintiff, at the ^^"^^ »**^« ^^ 

iipccidl instance and request of the Defendant, had de- ^^ ^^ Defendant 

liyered to the Defendant two other notes (describing them) m order that he 

might get them dis- 
counted for a certain commission, and his having got them discounted, jand his converting and 
disposing of the money to his own use ; the Defendant demurred generally, on the ground of a 
nUjoinder of toh and contract, the subject of the two last comits being matter of contract ; 
l>at the court held, that on a general demurrer, as all the counts were in the form of tort, 
jadgmentmast be for the Plaintiff, if any one count was good. 

which " 
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which said notes were indorsed in blank on bchulf of the 
Plaintiff, and were of great value, to wit, of the value 
of 2000/., to the intent that' the Defendant, for certain 
commission and reward to be therefore paid bythePlain- 
tiff to the Defendant, might procure the said two last- 
mentioned notes to be discounted for the use of the Plain- 
tiff ; and the Defendant took and accepted the said two last- 
mentioned notes for the purpose aforesaid, and afterwards 
did procure them to be discounted , and therejipon received 
a large sum of money, to wit, 1999/. as and for the dis- 
count of the said notes. Nevertheless the Defendant, not 
regarding his duty in this respect, but contriving and 
fraudulently intending to deceive and defraud thePlaintiff 
in this respect, hath not, although often requested, paid 
the Isaid sum of money so by him received, as and for the 
discount of the said notes, or any part thereof, to the 
Plaintiff, but on the contrary converted and disposed 
thereof to his owii use. The third count stated the de- 
livery of the notes to the Defendant, to the intent that 
he might thereby raise and procure to the use of the 
Plaintiff, certain sums of money, or account with the 
Plaintiff for the said notes, or for such sum of money as 
he sliould raise or procure thereon ; that the Defendant 
took and received the notes for the purpose aforesaid, yet 
not regarding his duty, but intending to injure the Plain- 
tiff, had not accounted with the Plaintiff for the notes^ or 
for any money raised or procured thereon. To (his de- 
claration there was a general demurrer and joinder 
thereon. 



Best Serjt. in support of the demurrer, insisted, that al- 
though the two latter counts were in the form of tort, 
yet as they stated nothing but what was matter of con- 
tract, they must be considered as founded on contract, 
and consequently could not be joined with a count in 
trover. He cited the case of Buddie v. Wilsofij 6 T. B. 

369 



IN THE Forty-fourth Ybae of GEORGE III. 



45 



369. in which the doctrme of quasi ex contractu was 
adopted by the Court, so as to affect a declaraticm in the 
form of tort with the consequences attending a declaration 
in assumpsit^ and said, that the old form of pleading, viz. 
that the Defendant suscepit super se was relied upon as 
shewing an action to be ex contractu^ though in form 
a tort. 



1804. 




'Bayley^ Serjt. contra^ contended, that it was quite im- 
material whether the Plaintiff ought to hayg declared in 
o&sumpsitM^vi the matters contained in the twolastcounts, 
for as the demurrer w^ general to the whole declaration 
the Plaintiff would be entitled to judgment if the decla- 
ration contained any one. good count, which the first 
clearly was; and that with respect to the misjoinder, as 
the two last counts were in the form of tort as well as the 
first, the same plea might be pleaded to the whole decla- 
ration, and the same judgment might be given upon it, 
which had been diecided to be the true criterion of deter- 
mining what counts might be joined. He cited Dickson 
V. Clifton^ 2 Wils.319. and Brown v. Dixon ^ I T. R. 274 
as authorities precisely in point. 

Sir James Mansfield Ch. J. Tliis question is rather 
new to me : but I do^ot see how the two latter counts, 
supposing them to be bad, as being drawn in tort instead 
of assumpsit^ can^ on a general demurrer, affect the first 
count to which no objection can be stated. Perhaps the 
Defendant might have demurred to the two last counts, 
and upon that demurrer have obtained judgment : but 
the course which the Defendant has pursued calls upon 
the Court to give judgment for or against the Plaintiff 
upon the whole declaration. Thei'e is nothing upon this 
declaration as it stands to which non assumpsit could be 
pleaded. 
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Heath J. Different causes of action may be joined 
in the same suit where the same process is used, and the 
same judgment follows^ and it would be very incon- 
venient in practice if it were otherwise. In Mast, v. 
Goodsoriy 3 WUs. 348* this Court was of opinion that a 
count upon a cause of action to which a contract is only 
inducement may be joined with a count upon a tort. 



RooKE J. I am of the same opinion. 



Judgment for the Plaintiff. 



Mr. Justice fun a m b rb was absent this term on account 
of indisposition. 



THE END OF EASTER TERM, 
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(IN THE EXCHEQUER CHAMBER) 

Harwood v. Sir Jacob Astley, Baxt, in Error. 



June 6ih, 



THIS was a writ of error from a judffment of the ^ . ^ 

^ . Defamatory worcw 

Court of King's Bench in an action on the case for which aif actionable 

defamation. The Plamtiff (below) declared "for that in themselves, are 

vhereas a short time before the speaking and publishing "^ ^^ th^^aT' al-^ 

the severial false, scandalous, malicious, and defamatory icged to have been 

words hereinafter mentioned, the said Plaintiff had been spoken of one as a 

11. ■ J t • -ix n j\ t * • jt 1 1 T candidate to serve 

and had served as knight of the shire m the last parlia- j^^ parliament In 

ment of our Lord the King for the county of Nor- such an action it is 

folk: and whereas also the said Plaintiff, at the time of not necessary to set 

the speaking and publishing the several false, scandalous, ^^j, ^^ ^^^^^ '^^^ ^^ 

malicious^ and defamatory words hereinafter mentioned, Piamtiif was a can- 

iras a candidate to be one of the knights of the shire to ^^^^* 

sefve 
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•ervc in the present Parliament of our said Lord the Kin^ 
for the said county of Norfolk, to wit , at Tketford in the 
said county of Norfolk^ and was also then and there one 
of the justices of our said Lord the King aforesaid to keep 
the pe^ce'of opr said Lord the King in and for the ' 
said county of Norfolk : and whereas abo Sir Edward 
Astley bart. who was the father of the said Plaintiff^ had 
a little before tlietime of the speaking and publishing the 
several ffilse, scandalous, malicious, and defamatory words 
hereinafter mentioned, to wit, on, ^c. died, to wit, at, 4*c..* 
and whereas the said Plaintiff hath always bad a good 
name, character, and reputation, and hath always con- 
ducted himself as a man of integrity and honour^ and 
hath never been guilty of any baseness or villainy what* 
soever, hot hath ever been guilty of the assassination or 
murder of any pers(m whatsoever, or of any such horrible 
and heinous crimes, nor until the speaking and puUishing 
of the several false, scandalous, malicious, and defamatory 
words hereinaftei mentioned, was ever believed, thought, 
or suspected to beguilty of any baseness or villainy what* 
soever, or to be guilty of the assassination' or murder of 
any person whomsoever, or of any sjich other horrible and 
heinous crimes, but on the contrary thereof was consi* 

• 

dercd and esteemed, as well by a great number of the 
freeholders of the said county of Norfolk then and there 
having a right to vote in the election of knights of the 
shire to serve in the present parliament for the said county, 
and by other good and worthy subjects of our said Loijd 
the King, as a man of integrity, worth, and honour, and 
had deservedly obtained and acquired their goodwill, 
esteem, confidence, and respect, to wit, at, &;c. ; yet the 
Defendant (below) well knowing the same, but con<rivii« 
and maliciously intending to prejudice and injure the said 
Plaintiff in the opinion and esteem of the freeholders of 
the county of JVbr/bZX: then and there having a rightto vote 
'm the said election of knights of the shire to serve in the 

present 
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present parliament for the said county, and to hurt, injure, 
defame, and scandalize the said Plaintiff in his aforesaid 
good nami?, character, attd reputation, and to cause him 
io be looked upon as a man of |no integrity or honour 
whatsoever, and wholly undeserving of the goocVwill, 
esteem, confidence, and respect of all his Majesty's sub* 
jectSy and io. cause and procure it to be suspected, thought, 
and believed that the said Plaintiff was an assassin and a 
murderer, and moreover tliat he had been guilty of the 
most horrible crime of murdering his own father, and as 
much ai^ in him the siiid Defe]!ldant lay to subject the said 
PJaintiff ta the paihs and penalties provided hj the laws 
of this realm against such horrible crimes, laftersy ards, to 
wit, pn, S^c* at, Sfc* said, spoke, and with a loud voice 
published and declared, in the presence and bearing of a 
great number of freeholders of th^ said county of Norfolk 
then and there having a right to vote in the election of 
knights of the shire to serve in the present parliamei^t for 
the said county, and in the presence and hearing of divers 
other good and worthy subjects of our Lord the King of 
and concerning the said Plaintiff a^ such candidate as afore- 
said, the fal^, feigned, scandalous^ malicious, and de^ 
famalcHry words following, that is to say, " Sir Jacob 
Agikjf ,*' (meaning the said Sir Jacob Henry ^ the now 
Plaintiff) >^ is a scoundrel, a coward, and a liac, an as^ 
sassin^ and a murderer; he," (meaning the said Sir JVzcod 
Bimy) " murdered his" (meaning th^ said Sir Jacob. 
Benri/s) " own father," (meaning the said Sir Edward 
is^Zey deceased. ) And the said Defendant, of his further 
mafice against the said Sir Jacob Henry ^ and again contriv- 
ing and maliciously intending, as aforesaid, afterwards, to 
wit, Wj^^c. at^ SfC4 said, spoke^ p^ with aloud voice, pub-* 
Uied an^ declared, in the presence and hearing of a great 
Qtiipibet of the freeholders, 4*C< . The second* thiid. and 
fixuth counts went on in the same form as tbp ^t, only 
Tarying fhe words spoken i and the fourth count confining 
Vol. l.N.S, E the 
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1804. ilie charge to these words, ^^ tie is an Bssassin and a miir'- 

^*— v~^ " derer. '^ There were four other' cctants; laying the ^ords 

Harwood as in the foiir fifst, bat Oftly charging an intention tor 

^* injure? the PhiinlifF ifi lii$ cha^acte^5 and ifeulgect him i€i 

Sir J\coB AsT« 

LEY Bart ^"^ ^iialties of the law/^nd Omitting the averment that 
in Error. the words werc spoken of tlie Plaintiff as a candidate. 

The declaration concluded thus : ^< By reason and means 
of the speaking and publishing of which said several false, 
scandalous, malicious, and defamatory words by the said 
Defendant as aforesaid, the said Plaintiff was not only 
greatly prejudiced in the opinion and esteem of divers of 
the freeholders of the said county of Norfolk who then 
and there h^ a right to vote in the election of knights of 
the shire to serve in the presefnt parliament of oar said 
Lord the King for the said county of Norfolk ; but hath 
also fallen into great contempt and disgrace with, and 
hath wholly lost the good opinion and esteem of divers 
good and worthy subjects of this realil|^ and bath been, 
and is greatly injured, defamed, and scandalized in his 

- aforesaid good^name, character, and reputation, aiid is 
looked upon as a man of no integrity or honour, and 
wholly undeserving of the good* will an^ esteem, confi- 
dence and reispect of all his Majesty ^s subjects, and hath 
been and is suspected, thought, and believed by persons 
to whdm his innocence in this behalf was and is unknown, 
to be an assassin and a murderer, and moreover that 
he has been guilty of the most horrible crime of mur- 
dering his own father. Whereupon the «aid Pldntiff 
saith ^^he is injured, and hath sustained damages to the 
amount of tm thousaind poiinds,** S^c. To this decla- 
ration the Defendant pteaded not guilty, and a genend 

, verdict having been found fot the Plaintiff for 2000/. 
damages, judgment was given for the Plauitiff in the 
King's Bench ; whereupon a writ of error t^as brought 
, in this Court. * -. 
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Plouden for the Plaintiff in error* The damages being 
tentire, if any one count in the declaration be bad, ilii^ judg- 
ment must be reversed. The words for which the action 
IS brought^are kverred hj the I^laintiff, in the fourth count, 
to have been sfooken of him as d candidate, diid for the 
ispeaking these words a pecuniary compensation in damages 
hasbei^n demanded and awarded. The question then is, 
Whfellier the Plaitltiff be entitled as a candidate to bring 
Ihis abtion ? for by tlie allegations of his declaration he 
has confined himself to the injury arising to him in that 
(character. He might indeed have maintained an action f^or 
the words, if sfioken of him j without reference to hiis sitiia- 
Uon as a dandidatc^ to represent the county ; and if tlie 
Averment that the wbrdis weres|)oken of him in that charac-^ 
ter had been omitted, the declaration would have been 
good. But where a Plaintiff, by an unnecessary allegation, 
filiews tliat he has ho cause of action, the allegation cannot 
he rejected ds surptui^age. PlowdM. b. The situation of 
a representative m parliament is not to be considered as 
an office of profit : flie loss of that siiilaiion therefore 
ttoiidt 'be coihpensated By pecuniary damages. The 
person wo offers himself as a candidate invites the pub^ 
lication of all his faults. It is for the benefit of the public 
that his character should be discussed an>i made known. 
Being a» candidate for a popular election, he waves all 

^ right to dn adtidn fdr defamation, founded upon matters 
sspoken of hini in thkt character. The Plaintiff therefore 
has mis-stated his title todamages, having by his own aver-> 

' mrat, confined his codiplaint to the Exercise of a cohstittt'* 
^cbi^'diity by ih6 Defendant. In the several ibises of 
action^ foi^ defoiiiation, \Vhere it has appeared that the 
Plaintiff' hds been ti represehtatite in parliament, or a 
(caiididate for that situation, it is remarkable that the 
Jtidgie^ have never intimated that damages could be givi^i 
for tmy words^spoken of the persons defijmed as tepre- 
sentatives in parliatiient, or candidates for that situation ^ 

E9 in 
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1804- In How v. Prime, 2 U. Raym. 812. 2 Salk. 694. 

V— V— ^ 2 Lutw. 1293 and 7 Jtforf. 107. where the Plaintiiff was 

Harwood stated to be a justice of the peace, a deputy lieutenant. 

Sir Jacob AsT. ^^ a candidate for the county . Lord i/oft, according 

LBY^ Bart. to the three first reporters, wholly omits any mention of 

in Error, the PlaintiflTs situation as a candidate: ; and, according to 

the last repo^r, though he expressly states the words to 
. be actionable, because spoken of the PlaintiflF as a justice 
of the peace and a deputy lieutenant, yet only mentions 
the PlaintifTs d^ign to stand for a parliament-mw and 
(he Defendant's knowledge of^. t^hat fact as an indication 
of malice. In the case of tValmstevY. RusseU^ 2 Sdk* 696. 
where the declaration stated that the Plaintiff was chan- 
cellor to the bishop, and stood for parliament->man, there 
is np intimation ihat damages could hare been recovered 
/ ^ on account of the words being spoken of the Plaintiff in 

the latter cap^K^ity • The only questipn was, Whether the 
words touched him in his office. The Sjai^e observation 
applies to the case of Row v. Sir Thomas dargesy Sir T. 
,Raym\ 482. 3 Xcd, 30. 3 Mod^ ^Q, In the i^rgument 
oiOmlow V. Homers ffils.m: 2 Bl. 750. it was 
strongly contended that a i^eat in, parliament was not an 
office, and that no action, could be maint^ed for words 
spoken of a person merely as a member of parliament, 
and that freeholders ought to have the liberty of speakiqg 
tl^ir thoughts and opinions respecting the conduct of 
tiieir representatives in parliament ; , and tliis doctrine was 
not contradicted by the court. In thi$ case therefore. 
thoiLgh the words spokeif , might bavq been acfkiiiaUe, 
ha^ i^ej not been uttered w^ reference to the pa^icuhr 

^ chanicter of the Plaintiff as a candidate, yet as the^ are 

expressly confined by the declaration j^ the chaxw/^tid 

the PlamtiiF as candidate, no action can be n>aintatf»d 

upon them. Besides, in this c^se the Plaintiff, in^imder 

to sl^ew that he was a condidate, ought to have^ shewn 

that there was an approachmg election at the time when 

the 
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the words were spoken, by setting forth the writ : tliat 
was done in How v. Prinncy ,2 Lutw. 1293. 

Sir James Mansfield Ch. J. (stopping JErsA/w^?, who 
was to have argued e contra). It was quite unnecessary to 
set forth the writ in the declaration. It was sufficient for 
the Plaintiff to state Wiv^i he was a candidate to serve in 
the present parliament, which could not have existed 
without a writ to call the parliament together. The 
fourth count of the declaration charges the Defendant 
with having said of thie Plaintiff that lie was an assassin 
and "a ihuiderer, with reference to his situation as a can- 
didaie to sei^e'in parliament. The declaration avers that 
ihesd words were spolen with intention to charge the 
Pbdnfttff i¥ith the crime of murder, and it was impossible 
.t(k the jury conscientiously io find a verdict for the Plain- 
tiff tmless thiey believed that the Defendant was guilty of 
malieiDusIy speaking those words in the only sense in 
whidh ' they were actionable, viz* as affixing upon the 
Plaintiff the clear, simple imputation of the crime of legal 
minder^ It is impossible for this court io consider whe- 
t^' the Defendant intended to use the words in that 
SCBBC or not : the jury must be taken io have believed 
ibsi the Defendant did intend to impute to the Plaintiff 
the leal crime of legal murder. That being the case, 
there is no doubt that the words stated in the fourth 
ooimt are actionable in themselves. It is objected, how- 
ever^ that as the words are alleged to have been spoken 
of^Uie' Plaintiff as a candidate to serve in parliament, no 
al}&m-tan'be'inaintaiiied for them. But if the words be ' 
actioimble in themselves, it isf <)uite immaterial whether^ 
ttieytwere«poken of himf as'il candidate or not. It seems ' 
tote si^ppeied that the' situation of a candidate for par- ' 
liament is such as to makeit lawful for any'man to ^j 
any thing of him. To that proposition I cannot aM09t ; 
nof b it t6 be Elected ilom any of the cases which have 
beciu cited. It would be a strange doctrine indeed that, 

- E 3 when 
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when a man stands for the most honourable situation in 
the country, any person may accuse him of any imagin-* 
able crime with impunity. The particular situation of 
the Plaintiff" then cannot prevent the words from being ac- 
tionable. With respect to the argument that words nqt 
actionable in themselves will not become actionable be^ 
cause spoken of a membei' of parliament or a candidate, 
it has no application to this c^se where the vfords ar« 
actionable in themselves. No objection therefore can bo 
raised to this judgment, unless the proposition can be 
maintained, th^tit is lawful to say any thing of a candiv 
d^te, Several cases have been referred to ; but thej 
' haye no application to this case. As far indeed ^ they 
go, they support the judgment of the court below ; fc^ 
they state, either as a ground of action cht of aggravation ^ 
that the Plaintiff was a candidates to be a member of par7 
liament. My brothers concur with me in thinking that 
the objection to the declaration is unfounded^ and that 
the judgment ouglit to be affirmed. 

Judgment affirmed. 

This Judgment ^as affirmed in the House qf Lords^ 
^er argument. \ 



JunelUif 

The Court will 
discharge a /me 
eavert Defendant 
upon a commM ap- 
pearance, thot^ 
•he contradted the 
debt as a fane tolty 
and was trusted by 
the Plaintiff as such 
unless she repre- 
sented hevf^l# ^ 
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Collins and Another x\ Rowed, 

A Rule having been obtained by Onslow Serjt. call* 
ing on the Plaintiffs to shew cause why the bail-bond 
should not be delivered up to be cancelled, on entering a 
common appearance, upon affidavit that the Defendant 
wais a married woman at the time tlie ddl)t was contracted, 
and Uiat the husband was still. living ; 

' Best 3erjt. shewed ilause, and produced an affidavit, 
denying ^be Plaintiff's knowledge of the Defendants' 
coverture at the time the debt was contracted, and stating 

that 
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that she appeared as Vifeme sole^ aiid carried on business 
as a milliner in St. Albari's Sb eet^ and that the Plaintifli 
trusted her as a feme sole, and that since the contracting 
of the debhdie had made several promises to pay, and of- 
fered another person's security. He cited Pearson v. 
MeadoHy 2 Bl. Rep. 903. and TVilkws v. JFel/ienll, 3 
JBos. Sr Pull. 220, , 



1804. 



COLLINS- 

andAiiQther. 
Row EI* 



Onsloxij^ Serjt, contended that unless the Defendant ac- 
tually represented herself to be a feme sole she was entitled 
to her discharge, and cited Ililden and Another v. Sandon 
in this Court, JUL 43 Geo. 3. where the Court made a 
similar rule absolute, though it was there sworn tliat the 
Plainti^ did not know of the Defendants coverture, and 
that she appeared as vifeme sole, calling herself the Hon. 
Mrs. Sandon, that her husband was at the tiu^ of con- 
tracting the debt a prisoner in the Fleet under the name of 
^' Fitzhugh /" that she was reputed In the neighbourhood 
of the street in which she lived to be a single woman ; that 
she procured goods from the Plaintiffs for the purpose of 
selling or pawning them for ready money, and actually 
so disposed of them ; and that the Plaintiff would not have 
trusted her had they known she was a married woman.. 
Bayley, Serjt. for the rule. Onslow Serjt. against it. He 
further stated (hat in Wilkins v. Wetherill it appeared by 
the affidavit of the Plaintiff (which he produced) that the 
Defendant signed the warrant of attorney in her maiden 
name, with a view to conceal her marriage, which was a 
secret to the family in which she lived. 



Hie Court said^ that it was not no\v the practice io 
refuse to discharge a married woman merely bepause her 
coverture was not notorious, and the Plaintiff had trusted 
her as a /ewe sole,* that if a woman dieceives the Plaintiff 
with respect to her condition by a fal;sehiOod, the Court 
will not discharge her ^ but that in the present case, as 

E 4f the 
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the Defendant had W used any deceit by repreiS^ntiiig 
herself as a/ew« sole^ she was entitled to be discharged. 

Collins 

9nd Another, Il^le absolute. 

Bowed 




•^««^t^* BuLPiT V. Clarke. 

The 11 Geo. 2. TTl EPLEVIN, The Defendant first pleaded ^w fejjt/, 
^. 19. reapectmg Xt'he then made cognizance as bailiff ofiJ. W., W.F.B., 

avownes in repleyin o i . i_ o 

does not extend to and T. C, and alleged that the place in which, c^c. was 

an avowry for ^ parcel of a certain tenement called Barkham^ and that the 

"'Tht'^fendant- Plaintiff enjoyed the said tenement called BarkhanixxnAtr 

replevin having a grai^t thereof theretofore made, at a certain yearly rent^ 

made cognizance charge^ to wit, the yearly rent-charge of 3L payable at 

T^':,'l°V!f'^''^^^ Michadmas m every year, from Michaelmas 1801 to 

bailiffof^.JS.andC. J J t 

who were lawi^iy Jdicha^mos 1803, and from thence until and at the said 

jKMsettedefacertaip time whcn, ^'^^ ; and because 3L of the rent-charge 

the Uhms ^ ^ as aforesaid, for one year ending at Michaelmas 1802, were 

parcel, and holden in arrear, he acknowledged the taking as and for a dis- 

at a certain rent, |jgss tor the said renUcharge so in arrear. He also made 

the Plaintiff replied . i. 't/t r 4i, ^ n • xi a 

that iiB. and c. cognizance as bailiff of the same persons, alleging that 
were not seized in the place in wMcb, 8fc, was parcel of a certain tenement 
their demesne as of called Barkham^ holden of the manor of Bentworth , at and 

fee of the manor. , . . > „ .^ .i i ^ 

Held bad on de- tender a certain yearly rent^ to wit, the yearly rent of 
^iirrer, 3L payable at Michaelmas in every year, of which said 

manor the said R. W. , W, F.B.^ and T. C. , before and at 
the time at which the rent thereinafter mentioned to be 
distrained for became due, were lawfully possessed^ and 
that the Plaintiff held the said tenement from Michaelmas 
ISOi to Michaelmas 1802, and from thence until and at 
the said time, when, S^c. : and because 3/. for one year' 
irent were in arrear, acknowledged the taking, for a dis^ 
tresSf The Plaintiff, after taking issue on non cepity de- 
murred 
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miirred generally to the first cognizance. Astothesetcond 1804. 

cognizance,, he first traversed that the place in which, ^c. 
was parcel of the supposed tenement called Barkham, 
holden of the manor of Bentworthj at the supposed ren,t 
of 31. ; then Sdly^ he pleaded in baj that the said /£. TF.^ 
TV. F. B.J and T. 6. were not, ^t the said time at which 
the supposed rent mentioned to be distrained for became 
due, and from thence until the said time when, Sfc, seised 
in thfeir demesne, as of fee of the said manor of^ Bent-' 
worth ; then 3dly, he traversed that the supposed tene- 
ment was holden of the said R. W.y W. F. jB.| ai^ji T. C. 
s(s.of theiif manpr of Bentwortky at the supposed rpnt pf 
31.; and thea 4thly he pleaded that the said iJ. ?f., 
ff. F' B.f and T. (7. were not, nor was, nor were any 
other person or persons whose esta.te they at the«aid time 
wjien Sfc. had of and in the said maapr, at any time 
withm 50 years next before the said time, when, S^c. 
seised of the said supposed yearly rent of 31. in their de- 
mesne as of fee by the hands of the said Plaintifi*, or of 
any other person or persons whomsoever, as by the hands 
of their very tenant or tenants thereof. 
. The Plaintiff* joined in the demurrer to the firstj cog- 
nizance, took issue on the traverse in th^ first plea in bar 
to the second cognizance, then demurred specially to the 
second ple^ in bar, and assigned the following causes. 
*' Because the said plea in bar neither denies any thing al- 
leged in the same cogni;sance, nor confesses and avoids the 
matters therein contained. And I)ecau3e the said Plaintiff 
attempts, in and by his same plea in bar, to put him the said 
Defendant to prov'^ that the sai4i2. W^., fV. F. jK.,and 
jr. C. were seised in their demesne as of ifee of the said 
manor in the same cognizance mentioned, before and at 
the time when the said rent distrained for became due, 
which is not alleged in the same cognizance, nor is neces- 
sary to be so alleged, nor necessary to entitle them to 
receive the said rent, nor necessary to entitle them or 

their 
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1804. their bailiff to distrain for the same rent when due and 

unpaidj or to maintain such distre^. And because the 
matter alleged in the same cognizance is wholly foreign 
CiARxt. ' to the question and tending only to unnecessary length of 
fieading^ because if the allegation of the said persons 
being so seised, was necessary to support the sSiid cogni- 
zance, the said Plaintiff should jiave demurred thereto 
for want of such allegation." The Defendant next took 
issue on the traverse in the third plea in bar ; and lastly, 
demurred specially to the fourth plea in bar, and assigned 
the following causes. ^^ Because the said plea in bar 
neither denies any tiling alleged in the same cognizance^ 
nor confesses and avoids the niatters therein contsiined^ 
And because the said Plaintiff attempts, in and by his 
same plea in bar, t6 put him the said Defendant to prove 
that the said H. W.^ W. F. J5., and T. C, w some 
person whose estate they have, or at the said lime when, 
Sfc. had in the same manor, at some time within 50 years 
ntxi before tlie said thne when, 8fc. were seised of the 
same yearly rent in tfeeir deme^nje aSi of fee by the hands 
of their very tenant, which is not alleged in the same 
cognizance, nor is necessary to be so alleged,;nor neces- 
sary to entKle them to receive the same rent, nor necessary 
to entitle them or their bailiff to distrain for the same rent, 

. when due and unpaid, or to maintain such distress. And 
because the matter alleged in the same plea in bar is 

< wholly foreign to the question, and tending only to unne« 
cessary length of pleading, because if such allegation of 
the said persons being so seised of the said rent was neces- 
sary to support the said cognizance, the said Plaintiff 
should have demurred thereto for want, of such allega-* 
tion." The Plaintiff joined in the issues tendered, and" 

' in the demurrers. 

Lem Serjt. for the Plaintiff. The principal question 
is, Whether the Defendant making cognizance for a rent 

charge 
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charge in terms, be at liberty to mak(\ cognizance in the 
piode first Introduced by the 11 Geo. 2. c. 19. *• 22. ?' 
JSefore that statute such a cognizance n^ould clearly bard 
been bad, and the words of tliat statute do not seem to 
apply to the present case. The preamble of s, 22. re- 
cites^ that '^ great difficulties often arise in making 
avowries or cognizance upon distresses for rents, quit* 
rental relie&j heriots, and other services,^' in which words 
a rcot-charge is not comprehended, not being a service* 
All the different matters enumerated in the statute ii)di« 
caite tenure, which a rent-^charge does not. The enact* 
ing part pf the clause still more plainly shews that noi '' 
thing was hi contemplation but services ; for it provides 
that the Defendant may avow generally thitt the Plaintiff 
enjoyed the land under a grant or deftoiise, at a certain rent, 
during the time when the rent distrained for incurred ; 
-which caii only apply to the case of a rent reserved upon 
a grant or demise by the grantor or lessor, ^d not to the 
case pf a rent charged upon the land by the owner him-» 
self, The case of Lindon v. CoIUns^ WiUes 429. has ex- 
pri^ly" decided that a rent-charge is not within th© 
words pf t}ie statute. 



1804. 




Bayley Serjt. was then called upon by the Court to sup* 
port the cognizances. There are two sorts of rent-charge^ 
one of which is within the words of tlie statute, and the 
other is not. If the owner of an estate grant a rent issu« 
ing out of that estate to a stranger, with a clause of dis- 
tress, this is a rent-charge, and is not within the statute : 
fpr the grantor of the rent-charge does not enjoy the land 
under any grant or demise from the grantee of the rent* , 
I|ut if the original owner of the land alien the land in fee, 
rpserving a rent with power pf distress, this also is a rent- 
charge ; for since the statute of quia ewptores a man 
cannot grant ^ estate to bp holden df himself in fee, and 
consequently the rent reserved cannot be a rent service ; 
^d yet the alienee enjoys the Land under, a grant from 

the 
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the alienOT to^vhomthe rent is due, which brings the 
case within the very words of the statute. And it is. to 
be pbserved that tbe words of the statute do not require 
that the premises should be holden of the person to whom 
the rent is due, since the word used is not '' holden/' but 
simply " enjoyed." 



The Court were of opinion that a, rcnt^charge was 
not within the 11 Geo* 2., and could not therefore 
be avowed for in the way pointed out by that statute. 
They referred to that part of the twenty-second section/ 
of the act, which describes the form of the avowry^ 
namely, that it shall and may be lawful to and for all. 
Defendants in replevin to avow or make cognizance 
generally that the Plaintiff in replevin, or other tenant 
of the lands and tenem^its whereon such distress was 
inade^ enjoyed the same under a grant or demise^ at such 
a certain .rent, during the time whereon the rent distrained 
for incurred, which rent was then and still remains due. 
as demonstrating that the act was not meant to apply to 
a rent-charge, which does not issue out of the land as a 
service. They observed, that supposing land to be granted^ 
in fee, chcurged with a certain rent, it could not be said 
that the land is enjoyed at that rent, though a clause of 
distress might be inserted in the deed. 

Saj/let/ in support of the demurrer to the pleas The 
second cognizance falls precisely within the 11 Geo. S.; 
for it states the land to have been holden at a certain 
rent, which is a rent-service. The Defendant must shew 
that he is entitled to, the r^t, and that it is, due. Now 
the mode by which the Defendant shews this is, by 
pleading that the land is parcel of a tenement holden 
of the manor of BentzDorth; that certain persons to whom ' 
the Defendant is b^iff, were possessed of the manor;' 
and that thfe Elaiiititf held the i^d tefaemeiit at a certain 
rait. ' Since the 11 Geo. 3. itisiibtnecessdtry that a party 

V^' should 
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should allege a seisin in fee, or deduce his title V for the 
object of the act was, to enable the dominu&pro tempore to 
i-ecoVer without setting out his title. But the Plaintiff, m 
aniswer to the plea, alleges, that the persons under wht»m 
the Defendant makes cognizance had no right to distrain, 
because uiey were not owners of the fee, and therefore 
requires the Defendant to shew what their title is. It 
appears by the cognizance that they were lawfully jxis- 
se^sed of the manor, which lawful possession gave tliem a 
right to distrain. The object of the 11 Geo. 2, was to 
shorten the pleadings, whereas the tendency of these 
pleas is to compel the Defendant to set oilt a long title by 
way of replication. • 



61 
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Lens Serjt. contra. It may be* admitted that the sta- 
tute gives to Defendiants in replevin the power of 
stating their titles shbrtly • But the present Defendant 
has cotitent^ himself/ with bare possession. But where 
the title of the Defendant, or those under whom he makes 
cognizance, must come in question, it ought to be set out. 
The object of the statute was to enable persons to com« 
inei|ce actions without alleging their titles, in cases in 
which (as most frequently happens) the title is not to 
come in question. In this case the Plaintiff means to 
shew a defect in the Defendant's title. Before the 31 
H. 8. c. 19. lords were under difficulties in making avow- 
ries from not knowing who were their very tenants, 
lliat statute relieved them from those difficulties, by 
enabling them to avow without naming their tenants : 
but the fourth section of the act provides that Plaintiffs 
and Defendants in replevin shall have like pleas and aid- 
prayers in all avowries, cognizances, and justifications, as 
if they had been made after the due order of the common 
law. So the 1 1 Geo. 2. relieves avowants from beginning, 
by setting out their titles, but it doe^ not preclude Plain- 
tiffis from bringing the title in question by plea, if they 

think 
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tliHik proper. It was holdcti in Paramour v . Chapmarif 
Cro. Jac. 127. that the Pkintiff in replevin might have 
all pleas, notwithstanding the statute //. 8* which hcf 
might have had at the tommoii law, except disclaimer; 
^he second plea is, that the persons Under whdm the De« 
fendant makes cognizance were not seised witliin fifty 
years : — ^ 

The Court hetc observed, tliat ttc issue tendered in 
that plea was^ thftt there was no seisin in fee within fifty 
years, and that if that isjsue should be found for the 
IPlaintifF, it would be no defence to the defndhd forwent ; 
for if the Defendant was tenant for lifcj or tenant iii tail, 
though not seised in fee, he would be entitled to distrain 
for the rent'; tiidt if tlie Pliiintifi* had pleaded in bar ge- 
hersdly, every (^^uc&tidn respecting tlie Defendant's title 
might have beeii raised, which coidd be raised by plead- 
ing ; that it was immaterial whether the Defendant i^ero 
seised in fee or not,, lor if he were only tenant for life, or 
tenant for years, he might equally be entit ed to the rent ; 
and that supposing the Defendant to be entitled to the rent 
by several descents, but not ^ised in fee, it was the ex- 
press object of the 1 1 Geo. 2. to relieve him from the pro- 
lixity of setting forth his title. 



Lens then stated^ that the claim for rent .here set up 
was made under a title of wl^ch the Plaintiff, tvho was a 
purchaser, was whplly ignorant, and therefore applied 
for leave to withdraw the pleas ^^ and plead issuably ; whicb 
Iras allowed by th«f Court, > 



I- 
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1604. 
fevANSj Assignee of the Sheriff of Middlesex v. i^TT^ 

^ June l6th< 

«SURMAN. 

Where a judgment 

TnS was an applicatiori to the Court to set aside a fg^in^tthepriiicipil 

judgment in an action upon a bail-bond for irregu- condition that the 

larity ; and the bnly question ivas, Whether m a case baU-bond should 

where a judgment in the principal action had been set ^u^ tf*^*^* 

aside upon condition that the bail-bond should stsilid as upon the b«il>hoii4j 

i security, and the Haintiff afterwards obtained a Verdict *** entitled to amie 

against the Defendant in the principal action, and entered ^^J^^/jJi'*'' 

up judgment thereon $ the bail who had appeared to the before judgment 

action on the bail-bond were entitled to a rule to plead, canbeiigned^aiiMt 
aod a demand of a plea i 

. Marshall Serjt. shewed cause, and insisted that the bail . 
trere not at liberty to plead in a case where they had 
Agreed that the bail-bond should stand as a security ; and 
tlierefbre no rule to plead, or demand of a plea, was ne- 
cessary* 

Btst Serjt. contra insisted, that the terms of the ruk 
being that the bail-bond should stand as a security, and 
not that judgment should be entered up on the bail-bond, 
the bail were at liberty to plead to the action ^on the bail- ~ * 

bond and consequently were entitled to a nde to plead, 
and a demand oi a plea/ before judgment could be 
%ned. 

The Court wfere of opinion, that this was the tru* 
instruction of the terms of the rule, that the bail-bond 
should stand as a security, and therefore noade this rule 
absolute, but without costs, as the oiSccrs did not s^m 
quite agreed upon the practice* 



/ 




June 8th. 



CASES IN 'TRINITY TERM 



CuAStlf 66d W. MOIIGAN e* l^Xi 



Tie Court refused fTTSHI? WJMS an application to the Court for leave to 

to ^ow the ae- X amend a count in a writ of right. The pedi^ee 

!^^t to- Amend ^^ *^^^ stated in the count ; * ^ and from the said JRoberty 

the mi&take qf a, (the ancestor last^seised,) because he died without issue of 

Chriiti^namein j^j^ hodyy the right descended to John Chartwood as bro- 

an affidavit) ac-^ ther andlieir of the said Robert y and fron^ the saiid John^ 
counting foir the because he died without is^ue of bis body, tfie right de- 
mistake i^as pro- scended to James Lharlwood. as brother ?md heir of the 
Or to c^sc^ontinue said Thomas y and from the said James the right descend- 
thcsuit. ' 0d " 8fc. 8fc. The tenant demurred ispecially to this 

count, and assigned for cause, " that no right was oeduced 
from t7bA;i Charlwoofi to James Charlwopdj inasmuch ,as it 
was alleged, that from the sa^d Johriy because he died 
withoiit issue of his body, th^ ^ig»^ descended to James 
CRortooorf as brother and heir of the said Thomas ^ whefe- 
as no mention wa. made before of any person named 
Thomas^ from whom the said James Charlwood deduced 
any title.*' . . . , 

A rule nin for amending the count was obtained upon 
an affidavit, which stated that in the count, as originally 
drawn, the right was stated to have descended from John 
Charlwood \o Thomas Charlwood^ as brother and heir of 
the said JbAii, 'and from the said Thomas ^ because he died 
without issue of his body, to James Charlwood^ as brother 
^ and heir of the said Thomas; but that it being found ad-' 
yisable, before the count was delivered, to strike out the 
statement of the descent to Thomas altogether, the wx)rdft 
*^ as brother and heir of the said Jhhnj*^ were by inistake 
struck out^ and the words << as brother and heir of the 
said Thomasy^^ sufficed to remain. 

Praed Serjt. shewed cause, and contended, 1st, that 
the Court had no power to make the proposed amende 

ment^ 
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ment^ there being nothing by which the sfmendment could 
be made, for that the case of a writ of right differed ma* 
terially from other Actions in which a new original may 
be purchased^ or a new bill be filed j by which an amend- 
ment may be made; He cited the case oiHdrocj/^. Stokes^ 
Cba7i.566;where the Cdurt ctf Common Pleas thought that 
tbe mistake df a name in a replication in an action of 
debt could not be amended, it not being the name either 
bf the Plaintiff or the Defendant. 2dly, he insisted, that 
even if the Court had a discretionary power to amend j 
they never would allow an amendmei^it in a writ of right, 
unless the demandant made otit a favourable, case by affi- 
davit,; .(which the present denUmdant had not done^ the 
affid^yit amounting only to a history of his blunder,) and 
for this he cited Dumsdayvi Hughes j 3Bos^S^PuUA53i 
tie also observed^ that in this case the taking the esplees 
having been alleged in the reign of Geoi 9, there had been 
an adverse possession of mote them 40 years, and there- 
itore this was liot a favourable case for an amendment. 

Bayley Serjt; in support of the rule observed, that as the 
defect in the count was an evident mistake^ the Court 
nugl^t in the case of a writ of right as well as in ether 
cases^ allow the justices to amend ; and that if it wer6 
necessary to make out a favourable case, the affidavit 
{iroduced^ which shewed that the defect had arisen from 
iBL mere ^mistcdiLe of the pleader, might be coosiidered as 
having that effect. He admitted, that he had not been 
aUe to find an^ instance of an application to amend in a 
writ of rights except the case of Dumsdat/ v. Hughes^ 
bat urged that as amendments had been allowed inform 
medBfi and in criminal cases ^ there was no reason whj 
they should not be allowed in this proceedings 



1804. 



Charlwooii 

r. 

Morgan 



Sir James Mansfield C. J. Had not this been apro« 

ceeding by writ of right, the Court would have been 

VoL.I.N,S. F willing 



Gd 
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Charlwood 

r. 

Morgan 

et Uxm 



willing to amend the mistake which has arisen, and inta 
which the most careful pleader might have fallen. But 
considering the nature of this proceeding, how much it 
has always been discouraged, how much tenants have 
been permitted to avail themselves of every advantage 
to defeat the claims of demandants, I am of opinion thar 
unless some precedent for such an amendmenj can be 
produced, the soundest exercise of our discretion will be 
not to allow the amendment. Every one knows the con- 
sequence of overturning titles which have been supposed 
to ^xist for near 60 years . Many great purchasers con- 
sider 60 years possession as the best title which can be 
made, and it has often been lamented by eminent law- 
yers, that the period has not been shortened, who have 
thought that GO j^ars was too long a time for titles to rt^* 
msiinindubio. . 



Heath J. I am of the same opinion. In Dwnsdag 
y. Hughes we thought that writs of right ought not to 
be encouraged, and that the least slip was fatal to the 
demandant. We did not choose to say at that time, 
that in no case whatever would an amendment be al- 
lowed, since a fit case might by possibility be brought 
before us. ' The mistake here is only a common mistake, 
and not such as entitles the demandant to any favour. 



RooKE and Chambr£ Js. esipressed themselves of 
the sam(6 opinion. 

Rule discharge3. 

Baytei/\htn applied for leave to discontinue, whicft 
the Cburt refused, saying, that the same reasons which 
had beeri given foir refusing the aimendment equally ap- , 
plied to any other matter of favour in such k proceeding. 
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Copous V. Blyton and Another, Bail, v 

IN this case final judgment having been signed against ^° ^^ qnario die 

the principal on the 4th of Mai/, a ca. sa. issued on ^llf ^iJ^^IJILt 

the 5th, returnable on the Morrowoflfie Ascension, (lOth the principal, the 

of iyiiy) which was returned mn est inventus. On the |>fila"« fixed, and 

16th a capias ad respondendum issued against the bail, they apply to stay 

letumable on the first return of this term, (1st of June) proceedings against 

on which day a declaration was delivered conditionally. ^ writ^of^ r^^" th ^ 

Oiv.the 17th of il/izy, a writ of error was sued out in the Court will not grant 

DTi«iial action, and allowed on the 18th. On the 5th of ^^ application un- 

r i •* 1** Jr * • f . less they undertake 

June a rule mst was obtained tor,stayingproceedings m to pay not only the 
tie action against the bail pending the writ of error, oii condemnation mo- 
their undertaltkig to pay the damages in the original ac- "^^i ^"J ***^ ^f 

o Mr J o o costs of the action 

tion, or tosurrender the principal, if thejudgment should against themselves, 

W(k a: * aA ^^ costs of the ap- 

beaflirmea. lication, and where 

there is no bail in 

Vaughan Sent, now shewed cause, and contended^ *"'**''' ^^ ^^'*^ ®^ 

,../.! 1 1 .1 ^1 , ,. tlie proceedings in 

that in point of law the bail was nx^^A on the quarto die ^^^^^ 

post of the return of the ca, sa. against the principal, (the 

14th of May,) though by the indulgence of the Court 

they arc allowed to surrender at any time within four 

days after the return of the process against themselves ; 

tliat'sach surrender however could not be pleaded to an 

acdon on the recognizance, which is forfeited on the re«» 

torn of the ca sa. aiid that therefore if the bail apply to 

be relieved on such surrender, they must undertake to 

fSf not only the ccmdemtiation money, but also the costs 

oftbe action against the bail, the costs of the applica<> 

tbm, and^ where there is no bail in error, the costs of the 

proceedings in error. He cited Buchanan v. Alders^ 

4 East^ 546*9 as a case precisely in point. 

Best Seijt. contrh insisted, that according to themodem 

practice, bail were not fixed until the return of the second 

^ F 2 icire 
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Copous 

v» 

Blyton 

and Another, 

BaiL 



scire facias^ or of the capias ad respondendum^ against 
the bail : that the writ of error therefore having been al- 
lowed several days before the return of the capias ad 
respondendum, the bail were entitled to a stay of pro-' 
ceedings on the terms prayed by the rule ; that it appear- 
ed from the case cited, that if the writ of error were sued 
out before the day on which the bail had to surrender the 
principal sedente Curia j it intercepted the fixing of the 
bail ; and that as the time for' surrendering the prijici- 
pal is the return of the 2d scire facias, that case was 
decidedly in favour of the application. 



Sir James Mansfield Ch. J, The question is^ whe- 
ther the bail who apply to the Court for an indulgence 
are entitled to any thing more than a stay of proceed- 
ings on undertaking to pay everything, if the judgment 
shall be affirmed . With respect to the bail being fixed ^ 
the term " fixed" is somewhat equivocal. There is no 
doubt that by the indulgence of tlie Court the bail may 
surrender the principal at any time before the return of 
the process against themselves ; and so far they are not 
fixed until that time ; but according to the true sense of 
the expression they are fixed upon the return of the ca* 
sa. / if they were not fixed, they might plead the surren- 
der of the principal to the action on the recognizance. As 
therefore the bail come after all right to indulgence is at 
an end) I think the Court ought not to interpose in their 
favour but on the terms required by the Plaintiff. 



Per Curiam^ 



Rule absolute, the bail under*^ 
taking to pay the condem- 
nation money, the costs of 

* the action againi^ the bail, 
of the proceedings in error^ 
and of the application. 
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1803. 

ftAM.MoND and others. Assignees of Gadsden, a Bank* june lath. 

rupt, t?. Anderson, 

FTHROVER for 130 bales of bacon, — The cause was Annmberofbale* 
JL tried before Sir James Mansfield Ch. J. at the ^^ aeon en j-mg 

•J at a wharf havmg 

Guildhall sittings after last Easter term, when it ap- been sold for an en- 
pearedthatMessrs.P//zwe//and Co.havingsold the bacon ^^^e sum, to be paid 

for bv a bill at two 

la question to James Gadsden for 798/, 7^. 8rf. to be paid j^^^^^^^ ^ ^j^der 
for by a bill at two months, on the 5th of ^ March last was given to the 
weighed the same, and left an order with the Defendant, wharfinger to deli- 
at ifhose wharf the bacon lay, to deliver it to James ^^^1^^ who went 
Gadsden or his order ; that on the 9th of the same month to the wharf, weigh- 
Gadsden weighed the whole of the bacon, and took away ^^ ^^^ whole, and 

,,,. , ., iTA<<i9if took away several 

2o bales, leavmg the remainder at the Defendant s whart ; y^^^ ^^^ ^en ^^ 
that on the 10th, Messrs. Pinnell^nA Co. having heard came bankrupt, 
that Gadsden was insolvent, ffave an order to the Defend- whereupon the 

' ® vendor withm ten 

ant not to deliver the remainder of the bacon to Gadsden^ ^lays from the time 
togethen with an undertaking to indemnify him against gf the sale, ordered 
the consequences; that Gadsden soon after became a the wharfinger not 

^ ' ' .to deliver the re- 

bankrupt, and that tlie Plaintiffs being chosen assignees mainder. By the 
under his commission, demanded the bacon of the De- custom of the trade 
fendant, who refused to deliver it : that by the custom of ^ ^ ^ ^"^^^ ^ ^'^uT 

^ . housmg were to be 

the trade, where the goods sold continue to lie at tlie paid by the vendor 

vharf after the sale, the charges of warehousing are al- tor i* days after • 

ways borne by the vendor for 14 days from the sale, at thevendee had taken 

the expiration of which time, and not before, they are possession of the 

entered in the books of the wharfinger in the name of ^**°^^ ^** ^^*^*|^^ 

. , vendor had no right 

the vendee. A verdict was found for the Plaintiffs, to stop what re- 
with liberty to the Defendant to move that a nonsuit mained in the hands 
might be entered. . of the wharfinger. 

Accordingly, a rule nisi for entering a nonsuit having 
been obtained, Best and Praed Serjts. were this day 
called upon by the Court to support the rule. Though 
the property in the goods was completely transferred to 

the 
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the vendee by the sale, yet the possession continued in 
the vendor. So long as the vendor continued to pay for 
warehousing, the warehouse must be considered as his 
own The case therefore stands precisely upon the same 
grounds as if the vendor had sold lh6 goods lying in his 
own warehouse, and the vendee after taking away a part 
•had become insolvent ; in which case the right of the 
vendor to retain the remainder would be unquestionable.* 
Before the sale it is clear that the warehouse of the whar- 
finger was the warehouse of the vendor, and as the 
vendor by the custom of the trade continued to pay for 
/ the warehousing after the sale, there is no reason why it 
should not still be considered in the same light. This 
therefore is not a case of stoppage in transitu^ nor do the 
decisions upon that subject in which the vendee has put 
an end to the transitus by exercising acts of ownership, 
apply to this. Noflfis it like the case of Slubey v. Hey^ 
wardy 2 Jff. B/.J504. where the delivery of part of a 
cargo was coisidered such a delivery of the whple as to 
prevent the right of stopping in transitu, since the ship in 
, that case seems to have been chartered by the consignees 
themselves ; but the present C9^ is' more like that of 
North€t/y,Fi€ldy2Esp. iVT. P. Ca^.GlS.where the vendee 
having neglected to pay the duties upon wines consigned 
to him, they were lodged in the king's stores for the 
purpose of being sold, unless the duties and charges of 
warehouse room, S^c. should be paid within three mon^, 
and Lord Kenyan held, that while the wines continued 
in the king's stores the right of stopping in transitu x^'* 
mainedt 



Sir J AMES Mansfield C.J.(stopping ShepherdSerjt.) 
The right of stopping in transitu is a favourable right 
which the courts of law are always disposed to assist. 
But I do not know how to distinguish this from the case 
before decided in this Court. The whole quantity of 

bacon 



V 
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I 

bacon was sold at one price by a bill payable at two 
montlu;, and an order given to deliver it. On the 9th of 
March the whole was weighed and twenty-five bales sent 
away : the rest remained at the wharf and in the custody 
of the Defendant. So much having been taken away, 
and the whole weighed by the bankrupt, It is insisted that 
the bankrupt had taken possession of the whole. It is not 
disputed that the whole became the property of the bank- 
rupt at tlie time when the order was given. But it ap- 
pears that by^tlie custom of the trade the vendor gives a 
sort of indulgence to the veijidee, by continuing to pay 
the warehouse room for 14 days after the sale. Except 
in this respect, however, the vendor has no more-concern 
with the goods sold than a stranger. The question is, 
Whether it be not too late for the vendor to claim any 
part of the goods on account of the bankruptcy of the 
vendee ? As to those bales v?4^ch were sent away, the 
bankrupt had taken actual possession, and thetefore no 
question can arise ; and when it is admitted that he had 
taken possession of a part, how <^an it be said that he had 
not taken possession of the whole ? The price was entire ; 
and the whole to be paid for by one bill. On a former 
occasion this Court decided that, where a part of the 
goods sold by an entire contract was taken possession of, 
the Tendee had taken possessibn of the whole. However 
equitable therefore the claim of the vendor may be in 
tiiis case it appears to me that he was too late to take 
advantage of it. It is of greater consequence that the 
law should be as uniform as possible, than that the equi- 
table claims of an individual should be attended to ; and - 
as I cannot distinguish this case from that which was be« 
fore decided in this court, I think that the verdict must 
stand. 



1804. 



Hammoni> 
auil Otlivi's 

ANOcnsoN. 



Heath J. I am of the same opinion.. Though the 
goods continued in the warehouse of the Defendant after 

F4: the 
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the sale, they were no longer in the possession of the 
vendor for any purpose whatsoever, The jury was of 
opinion that the payment of warehouse-room by the 
vendor was a mere indulgence given to the tendee. The 
contract being entire, and part having been tkken away, 
the privilege of stopping in transitu could npt attach. 

RooKE J, The facts of this case are too strong to be 
got over. The whole of the goods was paid for by one 
bill ; a^eneial order was given for the delivery of the 
whole, and the purchaser under that order went and took 
away a part ; how could he more erfectually change the 
possession. 

Chambre J. The privilege of stopping in transitu 

appears to me to have been carried far enough. It cer-. 

tainly createa an inequality among the creditors, by giv-? 

ing a preference to on^ over the rest. However, I have no 

objection to the privilege itself, provided it be^ confined 

within proper bounds. But was there not here a coni'v 

plete delivery of the goods ? The payment of the ware^i 

house-room by the vendor cannot make a difierence. The 

vendor of course charges just so much more as will pay 

the expence of the warehouscrroom. If the expence had 

been paidby the vendee, it would not make a delivery at 

the wharf a delivery to him. Nor can the vendor avail 

himself of the circumstance of the expences being paid 

by him to prevent a delivery to the vendee from operate 

ing as such. This is a i^uch stronger case than th^t o** 

Slubey v. Hayward^ which proceeded upon the princi<« 

pie that a delivery of part where the contract was entire 

i^as a delivery of the whole But here there was an actual 

delivery of the whole. There the person who made the 

delivery, delivered a part only out of the ship. But here 

the bankrupt he^l actual manual possession of every ar« 

tiples 
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tide, and having weighed theM all he took upon himself 1804. 

to separate them. It seems to me therefore to be per* s— v*^ 

fectly clear tl^iat the original vendor had no claim, and and Others 

^at the verdict is right, r. 

Rule discharged, Ai^zjersoh. 



Flint -»/ Brandon. June is^ 

■ 

TIIS was an action of covenant. The declaration, Cpvcnant in a 
stated, that by indenture of the 29th of Juh 1789, '*"*«*»* ^« ^ 

' •'^ ^ ^ . . "would not dig gravd 

the Defendant demised to the Plaintiff certain premises oatof any partof 
to hold from the 29th of September 1799 (being the day the demised pre- 
on which a lease granted to Thomas Clutton therein men- ^^^^ ^^ ^j^^ j^^^^. ^ 
tioned would expire) for 21 years ; nevertheless the same paymg to him io«. 
to be put into the possession of the Plaintiff in the same ^ ****^' except 

^ J J . , • . - , _ what should be dug 

State and condition as it was expressly covenanted, de- out of two acres, 
clajred, and agreed to be yielded up by the said Thomas P"^ of the premises 
Ciuttonj his executors, ^'c. unto the.original landlord '^^"»^«*''^»f f^ 

. ' . o , ofa garden late in 

thereof, his heirs or assigns, in and by the said leaise the possession of 

grantedto the said Thomas Clutton ; that the Defendant ^- ^* ®y i"^<Jo^e- 

covenanted that the Plaintiff, at the expiration of the "^ j^^^^ ^\^ 

lease to Clutton ^ should be put into pojssession of the tion, it was agreed 

demised premises, and that the premises should then be ^** ^* should be 

* 1 , ,. . ---, ^, ,. •. . lawful for the lessor 

in the same state and condition as Thomas Clutton did, in ^^ i^^ ^ ^^^ ^f 
and by his said lease, covenant with the original landlord the within demised 
to leave and yield up the said premises. The declaration P^emi^esforthe 

* purpose of makmg 

then averred, that on the 8th ot June 1779, by a memo- bricks or tiles, he 
landum in writing between the said Thomas Clutton and paying the lessee si. 
one Henry Penton (the original landlord) it was agreed, v'^ ^^^^l7o^i • "^ 

lod further, that it should be lawful for the lessee to break up and dig for gravel any part of 
t^c within demised premises, he covenanting to pay to the lessor 20^ for every acre he should 
break up and dig at or before the expiration of the time, and to make good the same. Held 
^t the lessee was not entitled to dig for gravel in the twp acrea of garden ground mentioned 
in the lease, without making tl|em goo4* 

that 
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1804. tlial it might' J)e lawful for the said Thomas Clutton^ his 

executors, 8fc, to break up and dig for gravel any part or 
parcel of the said demised land, he the said Thomas Clut^ 
ton thereby covenanting for himself, his executors, 8^c, to 
make good the same at or before the expiration of the 

. said lease to him, which was the covenant and agreement 
of the said Thomas Clutton referred to by the said cove-^ 
nant of the Defendant ; tEat the premises ?itthe expira- 
tion of the lease to Thomas Clutton y were hot in the same 
state and condition as the said Thomas Cluttonhsid agreed 
to^ut them in, but-, on the contrary thereof, divers pit» 
and holes made by Thomas Clutton y by virtue of the said 
memorandum, were unfilled, unlevelled, and not made 
good. The second count stated the covenant in the lease 
from Penton to Thomas Clutton j thus : " That it might 
be lawful for the said Thomas Clutton^ his executors, ^c. 
to break up and dig for gravel any part or parcel of the 
said demised premises, the said Tlwmas (Clutton Xhexehj. 
covenanting for himself, his heirs, ^c* to pay to the said 
Henry Penton^ his ^eirs, Sfc. the sum of 20/. for every, 
acreiie or they shoUId so break up or dig, and to make 
good the same at or before the expiration of the deed to 
him ;" the breach was the same as in the first count. The 
Defendant, as to the first count, pleaded, that the deed 
o( the 29th oiJuly 1789 was not his deed ; 2dly, that it 
M^as not agreed between Henry Penton and Thomas 
Clutton^ in manner and form as the PlaintiiS* alleged ; and 
be pleaded two similar pleas to the second count. On all 
these pleas issues were joined. 

The cause was tried before Sir James Man^eld Ch . J . 
at the Westminster ^ilimg^zSttr Easter tenaiy and aver- 

^ diet was found for the Plaintiff with 1000/. damages. In 
this term a rule nisi for a new trial was granted, Upoii 
the production of the deeds in Court, it appeared that 
the lease from Penton to Clutton contained a covenant on 

the 
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the part of Glutton^ his executors, 8fc. " that he or they 
"Would not dig or cause to be dug any gravel, brick-earth, 
sand, or clay, out of any part of the premises thereby de- 
mised, without the consent of the said Henry Pentoriy his 
heirs, &;tiQx paying unto him or them the sum of 10*. 
for every load, except what should be dug out of tzoo 
acres ^ part of the premises thereby demised, part of a 
garden late in the possession of Edward Cole^^ that upon 
the said lease was indorsed a memorandum, whereby it 
was mutually agreed between the said Henry Penton 
SinA Thomas Glutton^ "that it should and might be lawful 
to and for the said Henry Penton^ his executors, Sfc. to 
let or set to any person or persons whomso(?v^r, for the 
purpose of making bricks or tiles only, any part or parts 
of the within-mentioned forty-three acres and two roods 
of land within demised to the said Thomas Glutton^ he the 
«aid Henry Penton^ his heirs, 8f^. allowing the said Tho* 
mas Glutton^ his executors, ^c. the sum of three pounds 
for every acre he or they should let or set as aforesaid. 
And it was likewise further agreed, by and between the 
fiaid parties, that it should and might be lawful to and for 
the said Thomas Gluttony his executors, ^c. to break up 
and dig for gravel any part or parcerof the within Je« 
mised land, he, the said Thomas Glutton thereby cove» 
nanting for himself, his executors, 8\x. to pay to the said 
ffenry Penton^ his hdrs, S^c. the sum of 20/. for every 
acre he or they should so break up and dig, and to make 
good the same at or before the expiration of the within 
lease ;^' and it was stated, upon affidavit, that at the trial 
the attention of the court was not called to the exception 
in the original lease, and that the verdict proceeded en- 
tirely upon the memorandum indorsed, it not being then 
loiown that any part of the land demised to the Plaintiiff 
formed apart of the land exempted in the lease, and that 
one acre of the land demised to the Plaintiff was in fact 
part of the two acres so excepted. 

Shepherd 
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Shepherd Serjt. shewed cause, and contended that the 
covenant in the lease from Penton to Glutton j as far as 
respected gravel, was done away by the memorandum 
indorsed upon that lease ; and that althougll the covenant 
in the lease contained an exception of two acres, yet that 
the memorandum was general, and applied, to all the 
premises, C/e^^tow agreeing to pay 20/. for every acre 
which he should dig for gravel, and to make good the 
same*' 



The Court here intimated, that the exception of the 
two acres in the lease could not have the effect which 
}iad been attributed to it |)y the Defendant', of giving a 
power to the lessee to dig for gravel in those two acres, 
"without being obliged to make the ground good. 

Best and Prfl^rf Serjts. for the Defendant, contended 
that accordin^c to the true construction of the covenant 
in the lease the lessee was entitled to dig for gravel in the 
two excepted acre§, without the consent of the lessor 
or any obligation to pay for so doing ; and that if such' 
was the true construction of the covenant it was not to 
be supposed that the lessee intended to agree by tlie me-- 
morandum to pay 20/. per acre for digging in that part 
of the premises where he had a right to dig for nothing, 
or to lay himself under any obligation to make the 
ground good in those places. 

Sir James Mansfield Ch. J. Notwithstanding the 
inaccuracy of the expressions in the lease and memo- 
randum, it is not very diJBBlcult to ascertain what was 
really intended by the parties. By the lease several par- 
cels of land are demised in a part of the country where 
land is vqry valuable ; and in order to avoid having any 
disputes respecting waste committed upon the land left 
to be decided by the ordinary rules of law, the covenant 

in 
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in question as to gravely sand^ clay, S^e. is inserted^ The 
first question arises on the excejption contained in that 
covenant* On behalf of the Defendant it is insisted, that 
it gives a power to the lessee to dig in the two excepted 
acres to an indefinite depth, and totally to ruin those two 
acres, without being obliged to make any compensatioa 
to the lessor* If indeed such a power had been exptessly 
given, the lessee must have had the benefit of it ; but it 
is very improbable that the lessor should have intended to 
give it, and the Court will never put such a construction 
on a lease as to invest a lessee with a right of that ex- 
tensive nature, unless the w.ords are so clear as not to 
admit of restriction* In this case, however, they are sO 
far from clear that the exception does not apply to the 
'first part of the restraint, that is, to the digging without 
licence, but only to the payment often shillings 27er load* 
The truth seems to be this ; that the person who drew 
the lease' thought it might be worth while for the les$ee 
to give ten shillings per load rather than not dig at aU>- 
but he was not to be permitted to do so in the t\vo acres, 
which were garden ground, at any price. It was na- 
tural to make the restriction respecting the garden 
ground rather tighter than that which applied to the rest 
of the land. This being the nature of the lease, the par- 
ties before the execution of it agree by a menlorandum 
that it shall be lawful for Penton the lessor to let ofi^any 
part of the premises to make bricks or tiles, he allowing to 
Glutton 31* per acre fou every acre which he should so Jet. 
This permission to the lessor applies toevery partof the 
premises, and certainly includes the two acres to whkji 
tlhe exception in the lease applies. Can it then be s^p/-> 
posed that if Glutton by the lease bad liberty to dig to the 
centre in those two acres without making compensation^ 
he would have put it in the power of his lessor to take 
that right from him for 31. persLcre, This decisivdy 

shews 
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shews either that it was not the original meaning of th^ 
parties to give such a right to the lessee, or that it wils 
intended to be done dway by the memorandum. It is 
then further agreed that Clutton may dig for gravel in 
any part of the within demised land, he coveuanting.toJ 
pay 20/, per acre for every acre which he shall so break 
lip, and to make it good. These words ate as general as 
those by which the lessor is empowered to let. And cant 
it be »Tipposed that if the lessee had a right by the lease 
to dig gravel in the two acres in cjuesticto for nothings 
he would have covenanted in such general words, and 
would not have Introduced art exception as to these twd 
acres. It s<*ems to me, therefore, that according to the 
true and only rational conistruction the memorandum 
amounted to a perfectly new agreement as to digging 
sand, gralvel, 8^c. and that tliere is no pretence for setting 
up an Exception as ta any part of the ground. As ta 
the exception itself it is part of the covenant of the 
lease, which, if doubtful, must be taken most strongly 
against the covenantor. It is not necessary to determine 
what would have been the effect of the Defendaiit's^-eo- 
venant if the lease and memorandum between Penton 
and Clutlon could have been construed in a different 
manner from that which I have stated* But as the me- 
miorandum only speaks of making the ground good^ 
and that memorandum is in general terms, there might, 
have been strong ground to contend that the Plaintiff* 
was only bound to look, at that part of the agreement 
between Peyton and Clutton which related to the sub-' 
ject of making the ground good. On this point, how- 
ever^ it is unnecessary to give any opinion, since by the 
construction which I have given to the lease and me- 
morandum taken together the covenant of Clutton^ to 
make the ground good, applies to all the premises 
demised. 



Heath 



* 
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Heath J. In an instrument so obscurely worded It 
may be difficult to. find the meaning of the parties with 
certainty. But we must proceed to construe according 
to the principles of law and the rules of grammar. By 
the common law the lessee was not entitled to dig. It 
was thereforfe necessary to give him a poAvcr to do so. 
But in the lease no such power is given respecting the 
two excepted acres, for such a power could not be given 
by way of exception. Then^ as to the memorandum, it 
is an agreement between both parties, by which each was 
to receive. some advantage hot given by the lease. The 
lessor was to have the liberty of letting the land to make 
bricks on paying 31. per acre only, and the lessee as a 
compensation for this, instead of paying lOs. per load 
for every load of gravel dug, &c. was to pay 20/. per 
acre for every acre which he should break up, and to 
make it good. This new agreement is in general terms, 
ind therefore extends to every part of the land demised. 

RooKE J. I am of the same opinion. 
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Chambre J. I am entirely of the same opinion. The 
, covenant on which the action is brought clearly refers t 
the memorandum, ntid the construction which has been 
adopted appears to me to be the only safe line to pursue. 
Had the covenant in the lease to Glutton been clear in its 
own terms, and could it have stood consistently with the 
memorandum, there might perhaps have been more 
difficulty, and we must have endeavoured to put such a 
construction on all the parts as to make them consistent 
i^rith each other. But here the memorandum is quite a 



uew agreement. 



Rule discharged. 
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June 18th. Farrer t\ The Cfouritcss l)owagei' of Granarii; 



^t> ^ t)iea of a co- JNDEBITA TVS assumpsit for the use and occupa-? 

i d th t th ^^^^ ^^ certain ready furnished lodging!^ ; aiid also 

Defendant's hiis- for money paid, money hiid and received ; and on an ac- 

band "lived and ^ount Stated. Plea^ that the Defendant^ at the time of* 

^onlih^^Z, tizf ' leaking the promises, S^d was, and yet is, the wife of the 

in ireUmdy and that VicY .SdMuel Little jid JQ . which Said SiL. is now living^ 

the Defendant lived ^^ ^j^ . ^^ ^|jg p^^i^\^ aforesaid, in the county aforesaid^ 

separate and apart ^'^^ ^^^^ ^^* whereforCj Sfd. Replication that before ajcid 
from her hhsband, at the time of the making of the said several promiseisi 
«s a ^ngle woman ^, ^^^ undertakings in the feaid declaration mentioned, aAd 

and as stich single ^ ° . , ^ / 

-mmnsny promised^" Continually J&om thence hitherto the said S. L. in the 
Ifc. Held bad upon said pleii mentioned lived and resided in parts beyond the 
agoier emurrcr. ^^^^ ^^^ ^^ ^^ ^^^ ^ ^^^ p^^ ^^ ^j^ United Kingdom 

of Great Britainand Ireland cailed. Ireland/ and that 
during all that time the said Defendant lived in this king'', 
dom separate and apart from the said S. Li as a single 
womah, and that the said Defendant made the said seve- 
ral promises and imdertakings in the said declaration 
mentioned as such single woman, to wit ^ at^ S^d To this 
\here was a general demurrer and joinder therein ^ 

Best Serjti was called upoh to support the replieationrf 
It may be admitted that a mere tempprqjy absence of the 
husbaud from this country will ndt make the wife liable 
for debts contracted by her ; but the averment iu this 
replication that the husband lived and resided in Ireland 
at least calls upon the Defendant to shew that the absence 
of the husband was mereljj^ temporary i Besidejji j the re^ 
plication avers that the Defendant lived separate and 
apart from her h^usband as a single Voman, which shews 
that she was not separated from him for a time only, but 
had assumed a character different from that which she 

would 
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"would have derived from him while slie lived as his wife. 
The case ofDe GaiUon v. VAigle^ 1 Bos. and Pull. 357. 
is precisely in point ; the replication there was in terms 
the same as this ; for the averment that the Defendant 
carried 6n the business of a merchant as a single wonmir 
could make no difference, as the trade was not carried 
on within the city of London. The case of Wdford v. 
TTie Duchesne de Pienne, 2 Esp. ^. P. Cos. 554. b also 
a strong authority for the Plaintiff, in which case Lord 
Kenton intimated that the principle of the old common 
law, where the husband hrfd abjured the tealm, applied 
io a case in which the husband had left the kingdom for 
four years. 

Sir James Mansfield Ch. J. The terms of the re- 
plication are perfectly consistent with a mere temporary 
absence. They might be applied to the -case of every 
man who goes for a short time to live in Ireland or Scot* 
landj and whose wife in the mean time contracts debts 
here. ^ 

\ 

Heath J. The case of De Gaillon^ v. VAigle pro- 
ceeded much upon the ground of the Defendant's husband 
being a foreigner. 

Judgmeht for the Defendant. 

Sdbn Seijt« was to have argued in support, of the 
. demurrer. 
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Devise to the use 
andbehoof of the 
testator's niece iS. C. 
and his two nieces 
£. G. and A. C. 
and the survivor 
and survivors of 
them, and the heirs 
of the body of such 
survivor and sur- 
vivors as tenants in 
common, and not 
as joint tenants. 
Held that under . 
this device S. C, 
E*G,fmdA.C. 
took as tenants in 
common. 



Isaac Garland and {Ilizabeth Iiis Wife^ Johx 
CoRRY and Ann his Wife, and Thomas Tom- 
kins, V. Rees Thomas, James Leach, Robert 
Leach, Francis Wqodforde, and Richard 
Messiter. ' 



T 



IHE following case was sent by t?ie Master of tlift 
Rolls for the opinion of this Court. 



Robert C/arA:e gentleman, being seised of, and entitled 
to, certain freehold estates at Lm^ington in the county of 
Somerset^ by his will duly executed and attested for de- 
vising real estates, bearing daie the 5th day of March 
1789, gave and devised unto the Defendants BeesTho" 
mas and James Leach (and one Henri/ Pain^ since de- 
ceascd)all those his freehold farms,, lands, tenements, and 
hereditaments, with their appurtenances, at JLavington 
aforesaid, to hold to them the said Rees Thomas^ James 
Leachy and Henry Pain^ their heirs and assigns, upon 
trust as to one undivided moiety or half part thereof, 
the whole into two equal parts to be divided, to the use 
of his the said testator's nephew Richard Clarke ^ for life, 
without impeachment of waste ; remainder to the said 
trustees and their heirs to preserve contingent remain- 
ders ; remainder to the use and behoof of the first son 
of the body of his said'nephew Richard C/arAY,lawfully 
begotten, in tail ; remainder to the use and behoof of the 
second, third, fourth, fifth, sixth, seventh, and every son 
and sons of the body of his said jiephew Richard Clarke^ 
lawfully begotten, severally and successively, in tail ; 
remainder to the use and behoof of all and every the 
daughter or daughters of the body of the said testator's , 
nephew Richard Clarke^ lawfully begotten, in tail ; and 
for want of such issue, to the use and behoof of his the 
said testator* s niece Susannah Clarke, and his two nieces^ 

ihe 
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the Plaintiffs^ Elizabeth Garland (by her then name of 
Elizabeth Fountain), and Ann ConryJ by her then name 
of Ann Fountain) and the survivor and survivors ofthemy 
and the heirs of the bodj/ of such survivor and survivors 
as tenants in common^ and not as joint tenants y and for 
toant of such issue^ remainder over^ and upon trust, ai 
to the other moiety or half part of and in the said here* 
ditaments and premises, the whole into two equal paHs 
to be divicjed, to the use of his the said testator's said 
niece Susannah Clarke^ and her assigns^ for life, ivithout 
impeachment of waste ;- remainder to the said trustees 
to preserve contingent remainders ; remainder to the 
first and every other son of the body of hts said niece 
Susannah Clarke, lawfully begotten, in tail ; remainder 
to the use and behoof of the first^ second^ third, fourth, 
fifth j sixth, seventh, and all and eVery other the son and 
sons of the body of his said niece Susannah Clarke, 
lawfully begotten^ severally and successively, in tail ; 
remainder to all and every the daughter and daughters 
of the body of the said Susannah Clarke, lawfully be- 
gotten, in tail ; and for zmnt of such issue to the use of 
his the said testator* s nephew Richard Clarke, and his 
taid two nieces the Plaintiffs, Elizabeth Garland and 
AnnCorry^ and the survivors of them, and the heirs of 
the body of such survivor, as tenants in common^ and not 
as joint tenants ; and for want of such issue remainder 
tycer. The devipor died seised, without having re- 
voked or altered his said will, leaving said Richard 
Clarke, his nephew and heir at law', and said Susan* 
nah Clarke him surviving* The said testator's nephew 
Richard Clarke^ entered upon and took possession of the 
moiety of the said estate and premises at Lavingtony 
so devised to him for his life as aforesaid, and died 
without issue, leaving the said Susannah Clarke ^and the 
saidPlaintifis, him surviving. The said Susannah Clarke 

G 2 entered 
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entered u]jon and took possession of the inoiety of the 
said estate at Laxingion so devised to her for her life^ 
' as aforesaid, and afterwards intermarried with the said 
Defendant James Leach ^ and she and the said James 
Leachj in her right, continued in the possession thereof 
until the death of the said Susannah ; after the death of 
the said Richard Clarke the said Susannah Ijeach (for* 
merly Clarke) and the Plaintiffs Elizabeth and ^nn, en- 
tered upon and took possession of the moiety of the said 
^estate at Laoington, so demised to thcm^ and continued 
in the possession thereof until the death of the said Su^ 
sannah Clarke, who died in September 1800, leaving^ tlie 
Defendant Robert Leach her eldest son and heir at law^ 
and the Plaintiffs Elizabeth and Ann, her surviving. 

The question fbr the opinion of the Court was. What 
interest the Defendant Robert Leach and the Plaintifi 
Etizabetk Garland and Ann Corry took under the will 
of the testator Robert Leach^ in the estate at Lavington 
in the county of Somerset ? 



Best Serjt. for the Plaintiffs. The question in this case 
arises upon the words <^ to the use and behoof of his the 
testator^s niece S. C/orAr, and his two nieces Elizabeth 
Garland ernd Ann Corry, and the survivor and survivors of 
tliem, and the heirs of the body of such survivor and 
survivors, as tenants in common, and not as joint tenants.^ 
While S. Clarke was living, the three nieces held as joint 
tenaiits ; but oh the death of S. Clarke, the two survivors 
became tenants in common in fee of lier share. Had 
the former 'words of the devise stood alone and uriccm« 
trolled by the expression. « as tenants in common, and 
not as joint tenants," no man %o\M have doubted that 
the estate given was an estate in joint4enancy . If, how- 
ever, the effect contended for by the Defendants be given 
to these latter words^ then the words ^< survivor andsnr- 

vivors, 
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V Ivors, and the heirs of the body of such survivor," must 
be altogether excluded and rejected. But if they can- 
stand consistently mih that interpretation which I put 
upon the devise, they ought notxto be excluded and re- 
jected. The words as ^^ tenants in conunon, and not as 
^oint tenants," do not relate to the original devisees, but 
to the heirs of the body of such devisees, and this con«> 
^trUction will square with the rule of applying the relative 
to the last antecedent. In Haws v. Haws, 3 Atk. 524. 
the devise was to the testator's four children, ^* jtheir 
♦heirs and assigns, cqu^Iy to be divided between them, 
diare and share alike, as tenants in common, and not as 
jomt tenants, with the benefit of survivorshijJ." It was 
contended that the last words referred only to a benefit of 
fUTvivorship to the survivors of the children, if one or 
more died in tihe life^time of the testator ; but Lord 
Hardwicke said, ^^ this is too nice a construction, for it 
is more natural to ^suppose that a man intends the chil« 
dren«of his children should b^ provided for than not, and 
the Court supposes a parent is taking care of the posterity 
of his childeen." In Armstrong y. EldridgCySBro. Ch. 
Cos* 215. the devise was to several, equally betweei^ 
them, share and share alike," for their lives, and ^^ after 
thedecease pf the survivor of them," upon trust. There 
the latter words were held to ^create a joint^tenancy, 
iMitwithstanding the former words, the Xord Chancellor 
pbserving, ^^ that though the Vfords, equally to be divided, 
aod share and share alike, were in general construed in a 
T^ill to create a tenaijcy in coijimon, yet where the con.- 
text shews a joint-tenancy to be intended, the words 
should "be construed accordingly." Now the words, 
<^cating the joint?tenancy in tl^at case, T^ere less strong 
4lto those which point tp the sao^ estate in this. Again, 
y^ Barker v. Giks^ 2 P. JVms. 280. a devise of lands to 
*^o, %Qd ^* the survivcMT and survivors <rf them, and their 
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heirs and assigns for ever, equally to be divided between 
them, share and share alike,'* was held to create a joint*. 
tenahcy in the two for life, with several inheritances. In 
that caise Lord Chancellor King said, " it is a certain rule 
in the exposition of wills especially, that every word 
shall have its effect, and not be rejected, if any con^ 
struction can be put upon it." In Tuckennan v. Jef-^ 
feries (cited in Mam/at v. Tawrdey^ 1 Vez. 103.) the 
devise was of all the testator'^ estate to two nieces E^ 
and /. to be equally divided between them, and from 
and after their depeasc to the right heirs of /. ; Hott 
Ch. J. held it a joint tenancy, during their lives ; and 
in 2 Roll Abr. 90. pL 5. a devise to two ^\ equally to be 
divided between themj, to have and to hold, to them and 
to the survivor of them, and to the heirs of the body of 
the survivor," was resolved to create a joint tenancy. 
If the first takerrundcr this will are adjudged to have a 
tenancy in common, the words respecting survivorship 
must be altogether excluded, and consequences totally 
different from those which would ensue, if lull effect 
was given to them, must follow. The judgment in Lard 
Bindon v. Lord Suffolk, I P. Wms. 96. which is an au* 
thority the other way, was reversed in the House of 
Lords. [S'r James Mtmsfield Ch, J. observed, that the 
decision of Lord Chancellor Cowper in that case had al- 
ways been treated as the right decision, and particularly 
in the case of Roebuck v. Dean, 2 Vez. Jun. 265.]) If 
the words in this devise, which create'a joint-tenancy, 
cannot stand consistently with those which create a te<« 
nancy in c(nnmon, it will be for the Court to i decide 
"jFvhich shall be rejected V 



^ Lens Serjt. contra. In construing this devise the Court 
must be driven to the necessity of excluding some of the; 
"words used by the testator fro^ taking e£ect ; ih bo doing 
the reason of the thing, as well as the rules laid dowa 
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in similar cases, must induce them to exclude those 
words which interfere with the creation of a tenancy in 
common in the devisees. Haws v. Haws supports this 
construction of the will? and though, Lord Hardwicke 
in that case (as it is reported in 1 Vez. 14.) expressed 
his disapprobation of the construction that the words of 
survivorship there used meant a surviving the testator, 
yet he admitted it might be resorted to, if no other rea- 
sonable construction could be found. Those who argue 
on behalf of the Plaintiffs wish to destroy the words 
" tenants in common," or to apply them in such fanci- 
fnl way as best suits their purpose. Lord Bindon v. 
Lord Suffolk has always been acted upon without re- 
serve, and Lord Hardwicke, in Haws v. Haws, consi- 
ders it as deciding the point then before him. It is 
also referred to, a^ authoritative, by Lord Ahardet/^ 
then Master of the Rolls, in iZw^ic// v. Long 4^ Vez.jun. 
551 . He there said, " if no other sense can be put upon 
the words except survivorship at the death of the testa- 
tor, that miist be the construction." In Russell \. Long 
the words usedi \ycre, '^ sharp and share alike;" here 
the express term *' tenants in common" is used. 
The case of Maberlei/ v. Strode, 3 Vez. Jun, 434.. is to 
the same cflFect. Nor is the construction fpr which the 
Defendants contend at all affected by the case of 
Barker v. Giles, which wi^s ^ devise to two persons, 
and the suryivor or gurvivors, and their heirs ; because 
the devise bein^ to two persons only, all the words might 
be satisfied'by holding them joint-tenants for life, The 
same observation applies to the case of Armstrong 
V. Eldridge. The case of Rose d. Vere v. Hill, 3 
Bur, 1881. is an autliority precisely in poirt to sup- 
port the construction for which the Defendants con- 
tend. There the devise was to five, ^' and the survi- 
vors and survivor of them, and the executors and acl-» 
myii^rators of such survivor, share and share alike, as , 
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tenants in common, and not as joint tenants ;*' i^Iiica 
vrords were held to create a tenancy in common in fee. 
The cases of S^riWcrv. Phillips, 1 Eq. Cas.Ab.29l. and 
Stones y. Heurtlej/, 1 Vez. 165. support the same doc- 
trme. In the latter of these cases Lord Hardwicke cites 
Blissety. CrmmllySLcv. 373., 1 Salk. 226. and adopts 
a mode of reasoning directly the reverse of what he has 
been supposed to have held in Haws v. Saws. If his 
opinion therefore is to govern the present case, that opt- 
4^ion is with the Defendants. At all events, the words 
creating a tenancy in common in this will are so express 
that they cannot be done away by any reasoning or ex« 
planation whatever. 



Sir James Mansfielp Ch. J. As this case comes 
firomthe Court of Chancery, this Court is only called upon 
to certify its opinion to the Master of the Rolls ; but it 
may not be amiss to notice shortly the substance of the 
will, and to state the grounds upon which we hold that 
jRobeit Leach the son oi Susannah Clarke, is entitled to 
one4hird of one moiety of the estate on which the ques- 
' tion arises, Reading this will, and looking at the con- 
sequences of the devise in question, J should have 
felt great difficulty in adopttng any other construc- 

. tion than that which the Court now adopt, even if 
no similar case had ever been decided. The construC'9 
tion contended for by the Plaintiffs is, that by virtue of 
the devise Elizabeth Garland and Ann Carry having 
survived Susannah Clarke, they as such survivors take 
the whole estate to themselves in the manner given by 
the Tvill. Now the first consequence of this construe- 
tion woidd be, that if S. Clarke died leaving chil^ 
dren, her children would be excluded ; and the next, 
that supposing Elizabeth Garland and Ann G>n;jf should 
die without issue, then the issue of S. Clarke being ex- 
cluded^ the estate would go ovcr^^ though it was npt in- 

' . ' tended 
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tended to go over till failure of issue of all. What a 
very capricious distribution would this have been ? The 
testator intended that his three nieces should be equally 
benefited ^in the event of JR. Clarke dying without ^ns 
or daughters ; and nothing more absurd could be 
imputed to him, than the intention that the death of one 
of his nieces before the other should strip the children 
of the niece so dying of all benefit under the will. Be« 
f(xe we impute such an intention to him, we ought to see 
it so clearly exjuressed as not to admit of a doubt. But 
when we examine the words of the will, we find such in<» 
tentiou excludi^. Having given the estate to his three 
nieces, he adds, " and the survivor and survivors of them, 
and the heirs of the body of such survivor and survivors, 
as tenants in common, and not as Joint-tenants.'* If the 
words " tenants 'in common" are to be referred to the 
wh(de devise, there is an end of the question : but if that 
be not the case, did he mean that they should apply to 
the heirs of the body of the survivor, or the heirs of the 
body of the survivors ? For he could not mean they should 
apply to both, since it is impossible the heirs of the sur* 
\Vfor should ever take, if the heirs of the survivors had 
already taken in that way. When the testator was giv- 
ing his estate to his three nieces, he meant them all to 
take equally, and probably he reasoned with himself, that 
possibly one or two of his niec^ might die in his lifetime, 
in which case the survivor or survivors were to take the 
whole. It is true, that in this way of putting the case 
Aat consequence will follow, which can only be attri- 
fcttted to the testator's ignorance or forgetfiilness, viz» 
ftatthe children of his niece or nieces (should they have 
any) dying in his lifetime, would be deprived of their 
Another's share. But notwithstanding this possible con- 
sequence which would be attended with hardship, I 
think that construction must prevail which is the only 
.' ' sound 
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sound and rational construction. This I should have 
thought if I had not read any of the cases upon the 
subject ; and perhaps in forming my opinion my mind 
may have been aSected by the mode of construction 
which has hitherto prevailed. Now what are the au- 
thorities ? It is adnfiitted that the case of Rose v. HiH 
is not distinguishable from this, and, indeed, never were 
two cases more precisely similar to each other. By 
whom was the case of Rose v. ffill decided ? By Lord 
MansfieldyMr. Justice Wilmpt^ andMr. Justice Yates,- 
the two former of whom having been in the constant 
habit of attending the Court of Chancery, their atten-« 
tion must often have been called to the case of Lord 
Bindon v. Lord Suffolk. It has been argued that the ca^e 
of Lord Bindon v. iord St^olk was reversed in the House 
of Lords ; but I think that decision right, and it has been 
supported by the subsequent authorities referred to in 
Mr. Coxe^s P. Wms.y particularly the case of Stringer 
V. Phillips. It is true that the latter words might be 
limited to the heirs of the body of the survivor or survi- ' 
vors, and so not extend to the first taker. But there 
does not appear to me any difference between this case 
and that of Stringer v. Phillips ^ except that in the pre- 
sent instance an express tenancy in common is created, 
whereas in Stringer v. PhilUps the words were, " equal- 
ly tp be divided between them," which are usually held 
tQ create a tenancy in common. I do not think any of 
th^ cases cited for the Plaintiffs apply to this case. In 
the case of Armstrong ^^. Eldridge the testator, after 
directing the trustees to pay the proceeds of ah estate 
equally, between his grand-daughters for their lives, 
says, and after the decease, of the survivor of them, 
in trust, to pay to and amongst all the children of the 
devisees. Now whatever might be the meaning of 
the farmer words of the devise, it was quite im^ 
possible to $ay that the testator meant that the children 

' of 
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of his grand-daughter should receive any thing until 
all his grand-daughters were dead ; for the limitation 
to the children is not to take place until after the de- 
cease of the survivor of the first devisees. The case of 
Barker v. Giles turned on the meaning of the word 
^^ survivor,'* to which Lord Chancellor King could not 
give effect without making it , a joint-tenaricy . In the 
case of Tuckennan v, Jefferiesy there was a remainder 
limited after the death of the survivor of the first devi- 
sees, which therefore could not take effect until both 
were dead. The case in 2 HolL Abr. 90. has already re- 
ceived an answer from my brother Lens, The words of 
the present case make it impossible to put any other 
construction upon the will than that which we have 
adopted. The case of Roebuck v. Deane^ together 
with the others referred to in the argument, which fol- 
lowed that of Stringer y. Phillips, all plainly shew that 
in a demise of personal estate the plain sense of which 
is to give a tenancy in common, the word survivorship 
must be taken to mean a survivorship at the death of the 
testator. Qn these grounds, therefore, we shall certify 
6ur opinion to the Court of Chancery, that Robert 
Leach took an estate tall in one third of a moiety of the 
premises in question. 



1801. 



Oarlanq 
and Otben 

Thomai 



RooKE and Chambre Js. expressed themselves of the 
same opinion. 

* The following (Certificate was fifterwards sent to the 
Master of the Rolls : 

This case has been argued before us by counsel, and 
we are of opinion, that under the will of the testator 
Robert Clarke ^Xhe DefendantiZo Jer/ LeacK took an estate 
in tail general in that part of the estate at Lavington! 
which was devised, in the first instance, to the use qf bi^ 
mpt]|ier Susannah Clarke, afterwards Leach, for her life ; 

and 
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and that (lie said Defendant Hodert Leachj and the Plains 
tiffs Elizabeth Garland and Ann Corry took a like estate 
tail in the other moiety of the estate^ in equal shares, as 
tenants in commont 

Jf Mansfield* 

G. ROOKE* 

A. Chambiuc, 
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Upon an indict- 
ment for disposing 
of and putting; aw ay 
a forged Banknote, 
knowing it to be 
forged, the pro- 
secutor may give 
evidence of other 
forged notes having 
been uttered by the 
prisoner, in or tier to 
prove his knowledge 
ef the forgery. 



(AT THE OLD BAILEY.) 

The King u. Sarah Wylie and Another, ~ 

TlIS was ^ indictment' against the prisoners &v 
disposing of and putting away a forged Bank note 
for one pound, knowingthe same to be forged. 

It having been proved that the prisoners put off the 
note stated in the indictment at the shop of one John 
Hindy and that the same -was forged ; the counsel for 
the prosecution, in order to shew that the prisoners knew 
the note to be forged, offered to prove that the prisoners 
had before passed other forged notes to other persons. 

Knapp and Alley ^ for the prisoners, objected to the ad-, 
missibility of the evidence : they urged, that no evidence 
could be given of any transaction not stated in the inr 
dictment, since the prisoners could not be prepared to 
defend themselves against a charge of which thc^ had no 
notice. That it was never allowed upon indictments foif 
burglary or robbery, to prove offences previously com- 
mitted by the prisoner, in ord^ to show quo animo the 
act was done ; nor was such evidence ever admitted .upon 
an indictment for uttejring bad moneys which was very 
analogous to the present. That if llus evidence was 

admitted 
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lidmitted upon an indictment for uttering forged Bank 1804. 

notes, it would be an exception to the general law of evu 
dence ; aiid that, at all events, the prisoners ought to 
have received notice of the several utterings intended to 
be proved against them, as in the case of barratry, where 
tipon a general indictment against one as a common bar- 
rator, the prosecutor is required io give noticcL of the 
particular facts intended to be proved. That introducing 
other transactions tended Io confound prisoners in their 
defence ; and that in indictments for misdemeanors, if 
several misdemeanors were charged in one indictment, it 
had been usual for the Judges to quash the indictment* 

GarroWj Fielding^ GiVe^, 'and Bosanquet^ for the 
Crown, were stopped by tlie Court. 

Lord Ellenborotjgh Ch. J. Certainly no difFerenf 
rule of law can prevail with respect to prosecutions by 
the Bank from those commenced by any other person. 
This point, however, is not new ; it was reserved in 
the case of Tlie King v, Tattersatt^ which was tried at 
Lancaster i» 1801 by Mr. J. Chambrc, and received the 
collective voice of the Judges. The question was, Whe- 
ther in giving evidence to prove an allegation that the 
party uttered a Bank note knowing it to be forged, 
the prosecutor might give the conduct of the prisoner 
in evidence, to shew his knowledge of the forgery ? The 
feamed Judge reserved the question. Whether the pri- 
soner had not furnished pregnant evidence, and whether 
the jury, from his conduct on on^ occasion, might not 
infer his knowledge on another ? The opinion of the 
Judges was, that the jury were at liberty to make such 
inference. The prisoner does not come unprepared ; it 
is alleged that he uttered a note, knowing it to be forged. 
Are we then to exclude all evidence 6ut what is furnished 

by ' 
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by thisi particular transaction, since without other eVi^ 
dence it is impossible to ascertain whether the party 
uttered the note with knowledge or under circumstances 
WylA which shewed the uttering to be venial ? I remember a 

«ftd Anoujer ^^^ ^^ which a person came to Manchester with a largci 

parcel of forged notes ; his whole demeanor afforded 
pregnant evidence of the mind and purpose for which 
he c^me ; and a question was made whether that evi- 
dence should be received ; for it was said, that it would 
be trying the prisoner for other utterings. But if 
crimes do so intermix, the Court must go through 
the detail. I remember a case where a man conunit- 
ted three burglaries in one night ; he took a shirt at one 
place and left it at another ; and they were all so con- 
nected that the Court went through the history of th6 
three different burglaries. The more detached in point 
of time, the previous utterings are, the less relation they 
will bear to that stated in the indictment. But in snch 
case the only question would be. Whether the evidence 
was sufficient to warrant the inference of knowledge 
from such particular transactions ? It would not make 
the evidence inadmissible. Such evidence may come 
out from these circumstances as to leave no doubt that 
the prisoners must have known what sort of paper .they 
were passing. Under the authority, .therefore, of the 
decision, which has already taken place, I think that it 
is competent to us to go into and receive evidence of 
another offence, and of the demeanor of the prisoners 
on other occasiops, from which knowledge may be in- 
ferred. If the evidence de not furnish sufficient grounds 
to warrant a conclusion of knowledge, it will be laid out 
of the question. With respect to joining several mis- 
demeanors in one indictment, it has been matter of dis* 
cretion in th^ Judges to quash indictments so framed ;, 
for they efre not erroneous on the record. 

Heath 
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Heath J. I am of the same opinion. This objection 1804. 

has been already taken and oyer-rulcd. It is true that a 
prisoner shall not be punished for offences for which he 
is not charged. In an indictment for barratry notice Wylie 

/must be given of the facts intended to be proved, and Md Anotlicr. 
the Judges, in their discretion, will defer the trial till 
such notice has beeii given ; but there canbe no demur- 
rer. The Judges have thought that the prisoner ought 
to be apprised of the facts to be proved against him ; 
for in barratry he would be punished for all the offences 
proved. In this case the question relates merely to tlie 
knowledge of the prisoners : God only knows the hearts 
of man ; and as the intention does not appear from the 
ti-ansaction itself, it must be! proved from other facts 
and circumstances. I remember a case where several 
persons were tried for a conspiracy to raise wages, and 
evidence was received of circumstances amounting to 
substantive felonies, such circumstances being material 
to the point in issue. 

. Thompson B. I am of the same opinion. The ca§e 
already decided is in point. Some allusion has been 
made to the case of uttering bad money ; but I by no 
means agree that the prosecutor cannot give evidence of 
another uttering on the same day, in order to proye the 
knowledge. The Court indeed cannot inflict a heavier 
punishment on account of such other uttering, because 
it is not charged in the indictment ; but it would be evi- 
dence that the prisoner knew the money uttered to be 
bad. Suppose a man utters one bad shilling and fifty 
more are found upon him, if that be stated in the in- 
dictment, it will make him a common utterer; but 
if it be not alleged, still it may be given in evidence to 
prove knowledge. 

The 
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The evidence having bejn accordingly received, the 
prisoners ^i^re both found_guilty. 



My 5ih. 



The King v. John Palmer and SaraA Hudson. 



1£A. deliver to fTpifiE prisoners were indicted for.feloniously disposing* 

note to ^ put off ^^ *"^ putting away a forged Bank note for 2/- 

by the latter, this is > knowing the same to be foiged ; and also for feloniously 
K^!^^''^^^ uttering, and publishing as true a forged promissory 
A. within the 15 ^^^^ ^^^ 2/. knowing the same to be forged. 
Geo. 2. e. ts.s- 11. ^|. ^^ ^yj^j ^^ ^^ qW Bailey at the FArmry sessions, 

before Lt Blanc J. it appeared that the prisoner Palmer 
had been in the habit of putting off forged Bank notes, 
and had employed the prisoner Hudson in putting them 
off; that on the Slst January the prisoner Palmer being 
at the Rose public-house in the Old Bailey , sent out the 
' prisoner Hudson with the forged note stated in the indict^ 
ment, for the purpose of passing it ; that Hudson ac- 
cordingly went to the shop*of one John Shaw in Newgfge* 
Street, and there purchased, two muslin handkerchie&, 
amounting to 6^. in payment, for which she tendered the 
note in question ; that the note being suspected was 
stopped, and upon examination appeared to be forged. 
That the two prisoners, upon the evening of the same 
day, went to the shop of John ShaWy when Palmer said, 
^< This woman has been here to-^ay, and offered a two 
pound note, which you have stepped ; it is my note, and 
^ I must have either the note or the change.'* After the 

learned Judge had summed up the evidence, it was ob- 
jected by the counsd for the prisoners that the evidence 
rdated to two distinct separate offences, and not to one 
joint offence, upoi^ which the lean^ed Judge said, that 

the 
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tlie jmgr vrete to consider whether the woman was guilty 
0f uttering the note at the shop, or the man of dispose 
i^ of it to her^ but that they could not convict bdth } 
that the man coiild not be convicted unless the jury 
were satisfied th&t he gave the very note stated in the 
kidictmem to thQ woman for a fraudulent {>urpoi^^ 
knowing it to be a bad one t not the woman, unless 
tliey wei^ satisfied that i^e put the note away, know^ 
mg it to be forged ; and that they must (Consider 
which they wohld ctJnvict, if either appeared to be 
guilty^ The jury acquitted Hudson^ and found Pal'- 
met guilty \ but judgment was respited, that the opi- 
nion of the Judges might be taken, Whether the evi- ' 
dence giv^ would su^oft the conviction of Palmer f 
The dpulkNi of the Judges was on this day declaredF 
to the ^lisoiler at th^ Old Bailey by 

jftooKis J. who (After stating the case) proceeded thus. 
\tt this case two questions have been propoised for th^ 
eousideration of the Judges ; cme was, Whether the evi-* 
defice supported the conviction upon the count, for ut^ 
teriiig and publishing the note as true$ knowing it to be 
forged ; and the other was. Whether the evidence sup-^ 
ported the conviction upon the second count, for dis- 
pbdSng of and putting away ? As to the first of these it 
teemed to be the general opinion of the Judges, that if 
^ woman SamA Hudson had been innocent, and had 
not know^ the note to be forged, you would have been 
rightly^ convicted upon the first count, for uttering and 
imbHshing the note as true, knowing it to be forged, 
Mcording to the doctrine laid down by Mr* Justice 
fbslery in his third Discourse, c. L ^. 3. that where an ' 
inBOCeirt person is employed for a criminal purpose^ 
the employer must be answerable. But Mr. Justice 
ZtC ISlanc stated to us, that it appeared at the trial that 
S^ltah Hudson knew the note to be a forged one. 

Vol. I. N.S. H Upon 
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1804J Upon that being reported, the Judges have formed no 

opinion /Upon the evidence as applying to the count 
for uttering and publishing the note as true, knowings 
pA4,MERaii(l it to be forged, thinking it sufficient to consider the 
HynsoN, case upon the other count, the question with respect to 

-which is, Whether the facts here stated amount to a 
disposing of or a putting away within the meaning of 
the 13 Geo, 2. c. 13. 5, 11. ? Upon this point there has 
been a difference of opinion among the Judges ; some 
have held that this is not an oflFence within the statute, 
because till she had uttered the note it ought to be con- 
sidered as in your 'possession 5 and when she did utter 
it, you was only an accessary before the fact, 
and should have been so indicted ; but the majority of 
the Judges, of whom I am one, are of opinion that the 
conviction is right. As to the constructive possession, 
it is by fiction of law only that when the actual posses- 
sion is in Que person, the constructive pqssessiqn shall 
be considered in another, and these fictions are 9.doptec| 
for the sake of promoting justice ; but tliey o.ught not 
to be adopted when they tend to defeat this purpose^ 
> In this case you delivered the note to Sara/i Hudson 
for a fraudulent purpose : you could not have reco«i 
vered it back by any action at law ; it was out of your 
legal power ; and when it was actually uttered by her^ 
she had effected the purpose for which it was delivered 
to her, and the note was disposed of aiid put away. 
The question then is, What offence did the Legi- 
slature intend to prevent by the 11th section of 13 G. 
2tC. 13*? If their intention is clear, the consideration 
of a constructive possession in you does not appear 
of sufficient weight to restrain the ordinary construcr 
lion of the words of the statute, The words of the sta- 
tute are^ }' if any person shall offer, or dispose of, or 
put away, any forged, counterfeited, or altered note." 
Jif qyir uUeri^ig WJ^? a capital offipnge by a forme? statute, 
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and as delivering an instrument to another is a step to- 
"wards uttering, it seems most consonant to the intention 
of the Legislature to hold that a delivery to another, 
with a fraudulent purpose, is an offence within the 
words "dispose of or put away." For these reasons 
the majority of the Judges (and indeed a very consider- 
able majority) are of opinion that the conviction is right 
ppon the count for disposing of and putting away. 
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Sentence of death was accordingly pronounced* 
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Owen qui tarn v. Babrow» 



Nw. 19tlL 



TIIS wa$ an action to recover peualties on the Sta- in an action on the 
tute of Usury* At the trial before Sir James statute for nsury in 
Mansfield Ch* J. at the Guildhall sittings after lalt ^^"nti'Hfabill, 

•' ° it was proved tliat : 

Trinity term, it appeared that the usury was commit^ oneB. demanded 
ted by the Chei^dant by deducting more than legal payment of the ao 
interest, upon discounting a bill of exchange; but in ^ed^wtion 
wder to affect him with the actual receipt of the amount against him, and 
of the bill, it was proved that a demand was'made upon aft«>^w^ recdved*^ 
the acceptor by a pers^ of the name of Brown^ and the bill Md the 
proceedings instituted by him to compel payment ; in costs of those pro* 
consequence whereof a person on behalf of the ac* ceejlipgs on prodao- 

. 1 -n t *^ /< 1 1 Ml 1 ing the bill, andgav« 

ceptpr paid to Brown the amount of the bill and a receipt as attorney 
the costs of the suit on his producing the bill for which for the ptesent De** 

fendant ; this, with'* 
out further evidence of B. being the agent of the Defendant, and wjLtibout the production of 
the proceedings «gahi8t the acceptor^ wad held good prima /acM evidence to tic left to a jury of 
tlie Defendant having received the usurious interest . 

Vol. I NQwRep. I Brown 
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Owen qui tarn 

V, 

Barrow. 



Brozcn gave a receipt as attorney for Barrow the present 
Defendant. It was objected for the Defendant, that 
there wais iio evidence to shew that Brown waa in fact 
the attoniejr for the Defendant, nor were any of the pro- 
ceedings produced under which the acceptor had been 
' compelled to pay the amount of the bill and the costs : 
and it was insisted that the Defendant ought not to be 
made liable to the penalties upon such evidence. Hrs 
Lordship however thought that as Brown had the bill in 
his possession, and no account was given how it came 
there, it must be presumed that he had it from the Dc* 
fendant, and acted as his attorney ; and accordingly his 
Lqfdship left that matter to the jury, who found a verdict 
for the Plaintiff. 

A rule nisi for v^ new trial having been obtained upon a 
former day, , 



Williams Serjt. now shewed cause, and conteijded, 
that whether Brown was or was not the attorney of the 
Defendant was a fact to be collected &om his conduct 
and the circumstances of the case, aiid that the question 
was properly left to .the jury. 



i.- 



• Best Serjt. contra ui^ed that no evidence had been 
fdduced to shew that the amount of the bill ever came 
to the hands of the Defendant, or that Brown j who re- 
ceived the money, was his agent ; that the proceedmgsin 
the cause not having been produced, it did not appear 
that Brown was attorney in that cause, and if not, the 
case only Bmomde^io this, that Brozon had taken iipoit 
himself to give; .^.^ receipt a& attorney for the Defendant 
when he was not so. 



> - 



.J ■. '• 



'.'i 



Sir James Mansfield Ch. J* I retain the same opl- 
nion which I held at the trial ; and still thmk there was 
lUfficient evidence to be left to the Juiy. If Brown 



tvas 



\ ... 



t?i TrtE. 96k ty^wPTH Yfiitii ofG£OR6£ Itti 



103 



l¥as not the attorney of the Defendant, how came the ac-^ 
ceptor's agent to find him out as such, and how came 
Brawn to have the bill in his hands ? We all know that 
the production of a bill of exchange is in general suffi- 
cient to warrant pa3rment of the amount to the party who 
produces it. 

AooKE Ji (a) I am of tlie same opinion. ThQ case ap^ 
pears to me to have been properly left to the Jury, thei 
question being not whether Brown was the attorney of 
the Defendant^ but whether he was his agent ? If the 
question had been whether he was attorney, the case 
might have been otherwise. In questions of bribery, we 
all know that the agents are seldom proved to have been 
regularly constituted. Brawn was in possession of the 
bill, and there was no evidence to rebut the presumption 
arising from that possession* 

Champre Ji i kih, of tke same opinion. I should 
be sorry to have it laid down as a general rule that agency 
must be proved by the agent himself. The only question 
in this case is whether there was not prima facie evidence 
to go to a Jury of Brown being the agent of the Defend- 
ant. BrownvrBs in possession of the bill ; and tliat Qt4t* 
self accredited him as the agent of the Defendants In* 
dec*d if we were to presume otherwise, we must presume 
Brown to have been guilty of a feldny : for he must have 
acted as the agent of Broton^ or have given a valuable 
consideration for it, or have come by the bill im|)ropeily« 
I think that there was not only prima facie evidence to 
be left to a jury^ but very strong evidence to support the 
verdicts • , . v 

Rtile discharged.^ 

(a)i/ii. Justice HeaJth was absent from iodisposiUonf 
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If a contract of 
freight and demur- 
tage be entered into 
by deed, the Plain- 
tiff cannot declare 
in debt generally 
and give the deed 
n evidence ; but 
ought to declare 
upon the dee4. 



Atty and Another v. Parish and Another, Execu- 
\ tors of R. Charnock. 

TilS was an action of debt for the carriage of diverg 
goods, wares, and merchandizes, carried and con- 
veyed ui divers ships and vessels from and to divers 
places, and for the use and hire of divers other ship^ 
and vessels from and to divers places, and for demur- 
rage before that time due and of right payable by the 
defendant's testator for his detention of divers other 
ships and vessels employed by him. There were other 
counts in debt for money had and received, money 
paid^ and on an account stated. The Defendants 
pleaded nil debent. 

At the trial of this cause before Sir James Mansfield 
Ch. J. at the Guildhall sittings after l^st Trinity term, 
the Plaintiffs, after proving the carriage of the goods of 
the Defendant's testator and the detention of the Plain- 
tiffs' ship, gave in evidence a charter-party entered mto 
between themselves and the Defendant's testator, to as- 
certain the amount agreed upon for freight and demur- 
rage. Upon this it was objected that the Plaintiffif 
must be nonsuited, not having declared upon the char- 
ter-party. -His Lordship permitted a verdict to be 
given for the Plaintiffs with liberty to the Defendants 
to move that a nonsuit should be entered. 

Accordingly, a rule ^li^' for that purpose having been 
obtained, 

Shepherdeoid Bat/lej/ Serjts. pow shewed cause. The 
Plaintiffs wi^rewell warranted in their mode of declaring; 
and the evidence offered in support of the declaration 
was properly received. Wherever the statement of aeon- 
tract between parties appears upon the face of a decla- 
ration N 
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ration to be such that thePlaintifiB might equally recoTer 
whether the contract be by deed or not, though the con- 
tract in point of fact be bj deed, it is not necessary for 
the Plaintiff to declare upon the deed. If indeed the 
contract ht such that unless it be entered into by deed th^ 
Plaintiff cannot recover, then he must declare ^pon the 
deed. If, in an action for goods, sold and delivered, 
0T for wages, it should appear that the price of the goods^ 
pr the quantum of the wages was settled by deed, it would 
be no ^ound of nonsuit that the Plaintiff had not de- 
clared upon Che deed ; for fj^ debt would aiise upon the 
meritorious consideration of the deli?ery of the goods, 
or the labour perfotmed, and not upon the deedF, since 
the deed itself, though it might be material to establish 
the qteantum of j^ripe, would be immaterial to the ground 
of action. Thus in debt for rent the djeclaration alleges 
the debt as arising ftom the occupation pf the premises, 
atid the indenture of demise is mere matter of evidence. 
Kemp V. GoodaUy 1 Salh 277. Wttnnsn v. Qmsett, 8 
Mod. I07« If the deed be only inducement to the ac« 
tion, it need not be shewn to the Court. Com. Dig. tit. 
Pleader^ O^ 15. In flardres 332, it is said in airgu- 
fnent, that where an action of dd[)t is grounded upon a 
matter t;t pais only, as upon prei^riptiofi, or upon a deed 
that is not requisite to maintain the action, as for rent re- 
served upon al^ase by deed, n|r7isl!eAe^ isagoodplea. The 
reason why in d^bt (pa rent it is not necessary to declare 
upon the deed is, th^t the debt does not arise frotn the 
deed bi|.t from the occupation. So here the debt arises 
irom the lise and occupation of the ships, not from the 
charter party. The only dtfferrace between the two 
cases is,, that one respects land, and the pther a personal 
chattel. It is.true that in the case of a bond the declara* 
tioh must state the bond, the reason of which is that theite 
is no foundation for the obligation except the alolenmity 
of the instrument entered'ihto between the parties'; and ft 
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matters not, provided the bond be proved, whether any 
consideration for the deed appear. Then in truth the 
existence of the bond' is the gisi of the action. In eon^ 
sidering this ca^e, some attention must be paid to the dis-. 
tinction between actions of assumpsit and actions of debt^ 
In the former, mi agreement must be declared upon, bcr 
cause no implied promise can be raised where an express 
promise has been redttced into writing by the parties : but 
in an action of debt, no promise is necessary to support 
the action, inasmiuch as the action is founded upon that 
obligation Vfhioh. arises by Uw out of the circumstances 
of the case. ^ The issue on this record i$ whether the 
PlaintHTs testator ^as indebted or not ? Now suppose ^ 
$pecial verdict in which the jury were to find that the 
Defendant was indebted, but that he wfis indebted by 
deed, and the Plaintiff had not declared upon a deed^ 
would he not be entitled to recover ? [^Chambre J. The 
4eplaration h^re imports nothing more than a parol agreer 
inent ; and the is^ue is lyhether t^e Defendant b^ l^debt? 
^d modo efforma.Ji 



Best Serjt. contra. The plain rule has always been, 
that where a deed is the foundation of the action, that 
deed nrast be stated upon the record, in order that the 
Court may judge of its contents, and ascertain whether itjg 
provisions be legal or illegal, The true question in this 
case is not whether the Defendai^ be indebted to "the 
Plaintiff, but whether he be indebted ip the manner Jfi 
which ttie Plaintiff alleges. If there be auy contmqt be? 
tifeeu these p^urties it is a qpntiact by. deed, and where? 
^r there is any such express contract the Plaintiff is pre- 
cluded from setting up any other contrapt. In Thursley\ 
^d HaU vf JPl(mt^ 1 Sid^ 401 , it is said) that 4 lessor can- 
nqt maintain debt for rent against the original lessee ofl^ 
fu»%nment, but <mly covjsnant ; which shews that the 
^tion of debt for rei^t is not founded upon the contract. 

/ When 
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When an action is founded on a deed the deed mui^tbe 
Bhewn to the Court. Cdmidigftit.Plettder, 0.3. Now 
the action in this case is fmmded on a charter-party j and 
in such actions it has hitherto been the ^niyersall prac- 
tice to declare upon the charterrparty. The case of 
debt for rent is an excepted case. 
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The Court took tinfe to consider the matter until the 
next day, when their opinion w& delivered by, 
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Sir Jambs Mansfield Ch. J.' Irftbis action of debt 
the Plaintifli; have declared that the Defendant was iri*' 
debtcd to th(sm in a certain sum of nioney, without spe- 
cifying ^ny particular time at which it was to be^paid, 
for tbe carria^ of divers good^ cMveyed in divers ships 
from and to divers places, for tlie ^se and hure of dit^^ 
other ships from and to divefs places, and fin: tfaec^* 
murrage c^ divers other ships employed by the Defend- 
' ant*s testator* This declaraticm therdbre i# ai; geneml 
in its form as can possibly be Conceivied, nor are any^f 
the peculiar circumstances even hinted at. The de- 
claration would lead us to suppose that the Defaidaiit^s 
testator had entered into a contract, respectiligtlie sub- 
jects on whioh he is now charged, in the mlEMst getieril 
way in which such contracts em be entered int&; 
(though with reelect to^demui^^ge, I take it to be per- 
fectly cleat that there is no particular custom of trade 
which fixes the rate of payment, but that it is always 
regulated by express stipulation ;) and that the money 
having become due, the amount was to be ascertained 
by the law. To support this declaration at the trial a 
contract of' charter-party under seal was produced, 
which contract was extremely long, and very particular 
in the provisions which it contained. The Defendant's 
testator appears to have endeavoured to secure himself 
by very special covenants from any misconduct on the 
part of the master, and to have stipulated that no freight 

1 4 should 
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dio\ild be paid jG^r the outward yoTage^ but thatiwhen tli« 

$hip should have performed her homeward voyage^ and 

all the coYOumts coatasioe4. m tbjit charter-party, that 

then she 8hou\d have earned hi^ freight. These cove- 

nantfi tbfsrefore amount in. fact to conditions preced^nK 

The charter<rparty contains other covenants for the pay* 

ment of such demurrage as is therein mentioned, and 

freight for ai^d upon every (pn of goods that should be 

brought into t)L& port oSLondpn^ i^ be paid in the maxi« 

ner set foi tb in the charter-^party and not otherwise. The 

covenai^tstberel^re in this charter-«party are as special as 

can b^ inviginiRd> &ichi then, being the agreement be* 

. tween the p^rtieS| what i^ the foundation of the contract 

upon which ^e {H'essent action |s brought ? UnquestioEi- 

aUy the deed of chtMler^party is that which comprefaenida 

every thii^ by virhidb the Def^danfs testator was bound. 

. Aire we tbeq to say. that aU the precedents in jdeading aie 

. ilQH^ ^V %t ^jst^time to be overturned, and the Defaid<* 

r apt tQ b& deprived pf (^e adyautage of having a profyri 

wade of that deed v^hicb is thc^ foundi^tion of the action 

. |ft which he is sued ? Having stated the declaration and 

the deed, I do pot know in what manner I oaa miNce 

ite<>ngiy ^ue against the form of the declaration, If it 

^ be adn^itted) as it mu^t be, that wherever the action h 

founded on a defd, the deed must be declared upon, I 

would ask, isfnot tbe^tionin this case founded on ibe 

fbarterrparty 1 A course of argument has been adopted 

which either I da not understand, or do not feel the ap«r 

plication of. It has been said, that where a party may 

recover in\^ action, whether such action be founded 

on a deed or not, the party may recover without declar* 

ing on th^ deed, though the contract be reduced into a 

deed : and in support of this, it has been contended that 

if goods ]be sold or wages earned, and the price of the 

goods or the amount of the wages be ascertained by deed, 

^et inasmuch as goo^ may be sold wd wages earned 

without 
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without the Intenrention of a deed^ the person who sues 
for money due to him on account of such sale or ^m« 
ings, may recover without declaring on the deed. But 
BO case has been cited to maintain that argument^ and it 
^eemB to me absurd to contend that the action is not 
founded on a deed, because if ther« had been no deed the 
action might have beeh well maintained without it. The 
only case excepted from the general rule is that of debt 
for rent^ in which the deed need not be declared upon* 
That exception however seems to have proceeded pn the 
ground that by the demise an interest has passed in tbe 
land*' In the case cited from Hardres^ though it is said 
ti&at in debt for rent reserved upon a-Iease by deed nilde* 
bet is a good plea, yet it is added that in debt upon a 
grant of an annuity not issuing out of land such a plea 
would not be good : and the same distinction is made i^ 
Warren v. ConsetU Since therefore all the books speak 
cif the: case of debt for rent as an exception, it is strong 
evidence to shew that in all other cases a deed must be 
dedaied upon* This action is founded upon a charter- 
party, a form of instrument upon which many action3 aie 
tried every year; nevertheless the mode of declaring 
liere adopted has never been heard of in Westminster^hall 
till now. I have, perhaps said more than was necessary 
upon so plain a case, and I have now only to add that- 
we are all of opinion that a nonsuit must be entered. 
Per Curiam^ Rule absolute^ 
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Nov. 2i»t. ' Henshaw and Another v. Rdti.ey and Another. 

The Court will a Rxj^e f^igj foy chanffinff the venue from London to 
Zc^Z -^ Jrc«* having been obtained upon an affidavit that 
Tenue from -4. tojj. the cause of action, if any, arose in Kent and not in 

upon an affidavit^ T rl ^ 

shewing that the • . ' 

cause of action arose 

partly in A, and Bai/ley Serjt. shewed cause upon an affidavit, iv^hlch 

l^at ^1 Ae witaesses Stated that the action was brought to recover damages for 

reside in A. But the an injur^ done to his horse and chaise by the Defendant's 

Plaintiff must un- waggori, and for the expenpes of medicines and attcfb* 

dertal^e to give ma- _ , , i i i i ; • • 

terial evidence in^. a^nce upoh the horse : that the place where the injury 

happened was in Kent ; that the horse was afterwards 
bi'ought to London^ where all the medicines Were fur- 
nished and the attendances bestowed ; and that [all tfa^ 
witnesses resid^ed in London. . He urged that this affi- 
davit afforded a sufficient aiiswer to the Defendant's 
application, as it shewed that the whole cause of action 
did not arise m Kent ; and he cited ColHm v.' Jacohs> 
3Bos.andPuL579. 

V. 

But the Court said, that the Plaintiffs must undertake 
to give material evidence in London ; and that this case 
was very different from that of Collins v» Jacobs^ 'where 
the cause of action appeared to have wholly arisen in a 
county different both from that in which the *venue 
was laid, and (hat to lyhich the Defendants applied to 
remove it. 

Rule discharged on an undertaking to give 
material evidence in London, 

Shepherd Serjt. for the rule. 
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Parsons v. Salomon* 

TIIS was an application to the Court to discharge ^t^^T ""^ ^ 
1 T\ i» J i» 1 weekly allowance 

the Defendant out of the custody of the warden of to a prison under 

the Fleet y where he was in prison under a writ of exe- *^« Lords* Act to 
ctttionatthesuit of the Plaintiff, on the ground of an *^P*~»7^^ ^ 

^ 7 6 •^ Opens the door of 

omission, \n the part of the latter to pay the weekly al- the prison, is a snf- 
lowance under the Lords' act. ^ ficicnt payment to 

On the part of the Plaintiff, a young man, who had th^^^^ll^i^^ 
been in the habit of paying the sixpences every Mon* act 
dajfyy swore that on Monday the 10th of September (the 
day on which the omission was charged), he went to the 
door of the priscm and there paid the money to the per* 
81^ who unlocked the door, but with whose person he 
'ivsisBbt acquainted. In' this account he w^s confirmed 
by another man who accompanied him, who swore that 
lie saw the money paid to a person within the door, but 
fie could not say whether it was the person who un« 
locked the door. 

On the part of the Defendant,' three persons\ swore, 
that they were the only turnkeys employed on the lOth 
of Sejptember; that they nevens^ent off duty or deli- 
vered the key into the hands of any other person than 
one or other of themselVes during the whole of that day ; 
and that no money was received by either of them on 
the Plaintiff"'s account. 

• 

Bayleify Serjt. for the Pliaintiff, insisted that if the 
account of the young man who paid the money was be*- ^/ 

lieved, payment to the person who opened the door 
must be considered to be a payment to the turnkey, 
ivhich had always been deemed a sufficient compliance 
f^lth the act of parliament. 

• * 
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Best Serjt. for the Defendant, urged that though a 
payment to the turnkey might be deemed a sufficient 
compliance with the act, yet that a payment to his de» 
puty vfBsiiQt to be so considered, the turnkey himselfb^g 
the only person a^thof^sed by the warden of the Ueefi 



Sir James Mansfijeld Ch. J. The probability is, that 
one of the turnkeys, being absent for a ^hort tiifpe, deli* 
vered the key into the hands of sonie other person, who 
thereby became the turnkey to all the world, and that the 
ITiooiey was paid into the hands of that person* It is 
more Ukely that the turnkey shquld have forgptten this 
pj^um^tahpe^'than that the young man (who is confirm* 
ed as to the payment) should be perjured. If then the 
nioijiey ^a&paid to the penjon who opened th^ doctr, ibsA 
person was the turnkey q^oa(l the PlaintifTi, To i^pid^ 
ot)i^rwise would open a door to perpetual fr^u4s. 

9 ' . i 

HeAth J. : The evidenpe'pf the fact pf payment ap^ 
pears to me satisfactory, and the pnly question is^ whether 
that payment were made- (x>^ the proper person. Now the 
turnkeys may be pbfinged from day to day. The open? 
ing the 4oor therefore ^nd rece^ying Hip money must be 
considered as sufficient. . 

RooKE «l, I tiiink tbp weight of evidence against thp 
application. 

CuAMBRE J. The act of parliament requires payment 
to th^ debtor ;.- but the Courts in construing^ the act have 
considered payment to the turnkey as payment to the 
debtor. Then whais the turnkey ? The turnkey may 
be changed eyery day, and how is the agent of the cre- 
ditor to know to whom he is to fpay the money ? It seems 
to me that whoever is intrusted witJi the care of the door 
is, with respept to creditors, the turnkey^ As to the fact 

of 
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of pajrmenty I think the \reight of evidence against the 
application. But it lies on the <lebtor to make out the 
omission, and if the Court are in doubt to which side to 
give credit they must leave matters as they find them. 
In this case however we.<iieed not trust to that principle^ 
for the weight of evidence is in favour of the creditor. 

Rule discharged. 
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Samu£L Butcher v. Eowarb Augustus 

Butcher; 
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THIS was an issue directed by the Court of Chancery 
^ ' , . r 1 ^. The mother of 

to try whether any sum of money was due on a b., having entered 

bond of indemnily given by the Defendant to his mother >"*» « bond, on his 

Elizabeth Butcher deceased, in the penal sum of 2000/. ^^^^^/^^ ^o^'- ^• 

, , * executed an indeoK 

bearing date the 26th of April 1800. nity bond, of Uie 

At the trial before Sir James Mansfield Ch.3. at the ^^"'f <***«» ^«- 26th 
Cw&fAfl// sittings after last TVfwiVy term, the following surTofsoourcon. 
facts appeared in evidence. The bond in question was ditionedforthepay^ 
given bv the Defendant to indemnify his mother against ™^"* ®^ ^^^^^* ^^^ 

\ . , /. ., 1 . . , 1 t. , months after her de- 

another bond of the same date given by her on his be- eease ; on the 9th 
ialf, and was, in the penal sum of 2000/., conditioned February i^oi^ a. 
fcr the payment of 1000/. within three months after her r'*'.«''u*"''*u.*'l 

^ -^ her will, by which 

decease. she relinqnished 

two debts due from bun, one of 10002. and one of 5001., and desired him to be punctual in in. 

4tEamifying her estate against the 10002. bond of the 26tbof y4pn2; three days after the exc- 

Ortion of ti^ codicil, A, executed a release to JB., in which; after mentioning a sum of 500/,. 

finr which she had his bond, and two sums of 4802. and 3002. due to her from B, for which she 

litd receipts, expressed that she had agreed to release B. from those sums, <' and of and from 

ajBi or any other sum or sums of money, claims, a^d ^^nands, thereby secured or intended t^ 

be secured, and all other sum br sums of money, claim, and demand v hi^tsoever f and released 

\&m accordingly from tiioibesu^s and afl claim on account of those sums, '< or for or on account 

«f anj other matter, cause, or thing whatsoever,'* Held, 1st, that this release did not extend 

to the mdemnity bond , and, Sdly^ that no extrinsic evidence could be admitted to explain the 

titcntioiu of A. as to the release. 

On 
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On the 9th of February 1801, Elizabeth ButcketmiA6 
h codicil to her will, in whieh, after giving the Defend-* 
ant SOOO/* 3 per cent* consols, instead of 200/. like An- 
nuities^ -which she had given him by her will, she re- 
cites that she had by her will noticed two certain debts 
of 1000/. and 600/. due from the Defendatit, and had 
relinquished the debt of 500/., and given to the Defend- 
ant two years after her decease to pay the debt of 1000/.? 
and then proceeds to relinquish not only the debt of 
500/ but also the debt of 1000/., and also all interest 
thereon ; but she thereby " desired and directed her 
said son E. A. J8«/cAer would punctually perform the 
condition of the bond entered into by him to her for in-* 
denmifying her estate and effects against the sum of 
1000/. within three months after her death, for which 
she had executed a bond of like date to her son the 
said E. A. Butcher^ without arty pecuniary considera- 
tion, but entirely from the love and affection she bore 
him, and for his accommodation.^^ Three days after 
the execution of this codicil, viz. on the 12th oiFehru* 
art/ 1801, Elizabeth Butcher executed a relea3e to the 
Defendant, which, after reciting a bond from the De- 
fendant to one S. M, for 500/., and that the money there« 
by secured was lent by her to her son, and that she hsA 
lent two other sums of 480/. and SOO/. to her said son for 
which he had given receipts, and that she had ^reefd'to 
release the Defendant from the said bond for 500/. and 
the money thereby secured, and also from the payment 
of the several sums of 480/. and 300/. and all sums of 
money secured thereby, "and of and from all or aliy 
other sum or sums of money,xlaimsand demands thereby 
secured oj: intended so to be, and all other sum and srums 
of money, daim and demands whats(oever," wifnea^a 
that the said Elizabeth Butcher had released the jsaid 

« 

sums of 600/., 480/., and 300/., and the interest thereof^ 
and the said bonds and other securities given for the ' 
same^ and also all actions, &c« debts^ accountisry aoHl 

reckonings^ 
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reckonhigg, &c. agaihst the Defendant^ which the said 
Elizabeth Butcher then had, or might at any time there* 
after have, on account of the said several sums of money 
liayijog,been so advanced and lent^ and the said bonds 
and receipts having been so respectively given, or on 
account of any other sum or sums of money lent and ad- 
yanced by her to the Defendant, " or for or on account 
of any other matter^ cause, or thing whatsoever from 
the beginning of the world to the day of the date of 
these, presents/' The Defendant's counsel then offered 
ta prove that the above release was handed to the De- 
fendant by the solicitors of Elizabeth Butcheryhxkt that 
JElizabeth Bw/cAer having shortly afterwards expressed 
her apprehension that as she had thereby made her son 
independent of her he would return to India^ where he 
had formerly been an officer, he/ returned the release 
and the bonds therein mentioned to her, saying he 
should be quite as well satisfied with their being in her 
custody as in his own ; after which, Elizcibeth Butcher 
herself inclosed and sealed up the release and bond for 
500/. and the other securities mentioned in such release^ 
together with the bond of indemnity, and in her own 
hand wrote thereon " Mr. Edward Augustus Butcher^ 
to the care of M. Mackai/ Esquire ;" and that after the 
death of Elizabeth Butcher^ Mr* Mackay^ who was one 
of her executors, delivered over the packet containing 
- the bond of indemnity, as well as the other securities, 
to the Defendant. His Lordship irefused to admit this 
evidence, and at the same time expressed an opinion 
that the evidence itself, so far from evincing an infen- 
tion in the mind of Elizabeth Butcher to reliquish the 
bond of indemnity, had a contrary tendency ; where- 
upon a verdict was found for the Plaintiff. 

On a former day, a rule was obtained calling on the 
Plaintiff to shew cause why a verdict should not be en- 
tered for the Defendant, or a new trial be had, as well 
pn the ground of the words of the release being sufficiently 

extensive 
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extensive io coreir the bond of indemnity as of the aid^ 
missibility of the evidence offered to shew the intention 
of Elizabeth Butcher ; and it was then said that the case 
of TTtorpeYi Thorpe^ 1 Lord Rat/. 235-, where it wa§ 
laid down that general words in a release iare to be rt^ 
strained by a particulair recital, did not Apply to thir 
case, since the release in question recited an agreement td 
release all claims and demands whatsoever* 

The matter was to have been discussed upon this day, 
1)ut The Court having intimated a strong opupion that 
no evidence could be admitted to explain the release, 
since the doubt, if any, was ambiguitas patensj and that 
the release itself did not extend to the indemmty bond, 
and having also observed that the inference from tke 
eircumstanees offered in evidence was as much against at 
in favour of the Defendant, 



Shepherd and Best Serjts* declined arguing the casCi 

Lens and Bayley Serjts. for the Defendant* 

Rule discharged* 



Trent and Others v. Hanning and Others. 

TIE foHowing case was sent by the Master of Ote 
Rolls for the opinion of the Judges of this CSourt* 
John Twenty being seised in fee of certain plantations 
and premises in the island of Barbadoes, in contemplation 
of a marriage between him and Elizabeth Phippsy which 



A0V< S4th. 

A. by will gave 
to his wife an an- 
nuity of 2002. for 
her life, in addition 
to her jointure, 
(which was secured 
upon an estate in 
tkeWestlndies^wad . 

60002. to his two younger children, tp be paid at 21, and appointed B, C, and D, as trustees 
of hiheritance,for the ei^eeiitioB thereof. Held Uiat no interest passed to B., C, and />., m. 
the testator's real estates* ' 

soon 
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soon afterwards took effect by indentures of lease and 
release, bearing date the 29th and 30th days of October 
1792, bargained, sold, aliened, released, and confirmed 
the said plantation and premises to Samuel Estwick^ to 
hold to the said Samuel Estwick^ his heirs, and assigns, 
to the use of the said John Trent till the marriage, re- 
mainder to the use of the said John Trent and his as- 
signs for life, without impeachment of waste, with re- 
mainder in trust, to secure an annuity of 500/, a--year for 
her life to the said Elizabeth Phipps in lieu of dower, 
with remainder to trustees for 200 years fpr better se- 
curing the payment of the said annuity, with remainder 
to the said John Trent in fee. The said John Trent, 
QQ the 5th day of August 1796, made his last will and 
testament in writing (duly executed and attested so as 
to pass real estates), in the words following (that is to 
say :) " I, John Trent y do hereby give unto my wife 
200/. per annum during her natural life, in addition to 
her jointure, my just debts being previously paid ; and 
I do give unto my two younger children 6000/. each, 
to be paid when they severally come to the age of 21 
years; and I do appoint JbAn JIanningy William Hau- 
mngy and Constantine Phipps as trustees of inheritance 
for the execution thereof," The said t/oA/i JVew^ after- 
wards died, without revoking or altering his said will, 
leaving his widow, the two younger children mentioned 
k his will, and a child born afterwards, to whom he gave 
600O/. by a codicil, him surviving. The said Constantine 
Phipps survived the said John Trent y but is since dead. ' 
The question for the opinion of the Court was. Whether 
the said John Hanningy William Hanningy and Con^ 
Pontine Phippstook any and what estate or interest in the 
leal estates of the said John Trent y under and by virtue of 
the will of the said John Trent^ or whether they had, by 
virtue of such will, a power to make any conveyance 
or appointment of any and what estate or intere&t of 
or in such real estates ; and if they had, Wbe1;her such 
Vol, I.N. R, K power 
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, 1804, power survived to the said John flanning ^nd William 
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Tremt 
wd Others 

V. 



J5fly/eySertj. fprthePlaintiffi. The question is, Whe- 
^^n^'*'*^ ther the testator, by appointing trustees of inheritance, hasi 
*' jiot thereby given to them the inheritance in his real es- 
tates ? {t is a gne^al rule,- in construing wills, that ef- 
fect is to l^ giv^n to every word of the will, provided the 
Intention of the testator can l]|e collected . The will having, 
been attested by three witnesses is calculated to pass real 
estates, and as^the testator has appointed certain persons 
trustees of inheritance, he must have intended to passi 
something which is the subject of inheritance. Had he 
giv^i to them his inheritance by express words, forihe. 
purpose of carrying the dispositions of hi^ will into ef«; 
feet, there can be no doubt that all his hereditaments 
would have passed. PersonaUty^ not being the subject of 
jjiheritance, cannot be the object of this clause : unless 
therefore the testator be considered as having givea hia 
real estate, Jiis intention will be completely frustrated*: . 

Best Serjft. for the Defendants. The heir at law is not 
to be disinherited, unless the wrds of the will shew a mar 
nifest intention to ^exclude biin. But there is nothing <xk 
the face of this will tq shew such an intention. \i is said 
that the word inheritance necessarily points to the x^ 
estates. But from ^is will the testator does not appeajr (o 
be Huxch acquainted with technical terms ; it is tbqrefoEci 
very po^tt)Ie that he npiay hav^ supppsed per«onaU^y tti 
be the spbject of inhf ritanoe. Be that a$ it may, he baif 
^ot used any expti^sicin which impoits any gift of tbiQ 
Reality ; and, without ^tich expressions t^e heir at ^w 14 
90t (o b^ deprived of his estate. 

Sjir James Mansfiel^d Gh. J. In the constmctioD x& 
^yises^ much is ofilsn said about ne^ 

expiressioiR 
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expresfiioii wbicb is taken from a case in Vdughan {a),^ 
which certainly proceeded upon implicatioii; bulthc doc- 
trine of implication is perpetually resorted to where no- 
thing i^4o be implied, and where the courts bare merely to 
put a construction upon particular words. Here the whole 
question turps ^pon tl^e meaning of tbe words^ ^ * trustees of 
inlierit9^ce ;'' and ij: seems to me impo^ible so to construe 
ibfi^k as to giye <^ tl^ jtrustees an estate in fee in the tes- 
tator's! re$d e^t^teSf The only circu^lstance which pbiuts 
at tlie t%s^ estate is^ that he gives to his wife 200/. per 
annum ip addition to I\er jointure^ Now jointure is 
gener^ly ^uppose^ to appi^ t(> real estate ; and he nught 
possibly bavi9 had th^ ^tate in contemplatioa o^ whicb ' 
the jointure was secured, siihyect to nhich he had the in? 
beritance in fee. When ther^fpTiP bf» appoint^ these per- 
sons trustees of inheritan|[^, he might intend to give them 
Itbe iiibe^ itance in the rea} estate ^ but 1 believe there never 
has b^en a ca^ in vfhwh such iiror4$ as those here used 
have been dc^npted su^cient for that puipose. Jf^ on the 
other p^rt of the vrill, it should be thought that 6000/. Is 
fpharged upon the real ei^itate, a court of pqiiity may dii^ot 
the hair at |^w to pay it ; bnt thatis not a simbject of cour 
sider^tion here. I now understand th^t thp testator had 
an estate in Sornersefshire. as well as in the JF^si Indies : 
and this incre^es the difficulty ; for we cannot so ponstrue 
the word3 trustees of inheritance as to give an f^tate 
in fee to the • trustees, without extending them to all 
the real estp^e ; and yet if the testator meant to give aij' 
estate in (i^ by those words, he probably only meant to 
give the reversion in his settled estate. 



1804. 



* Treht 
and Otken 

Hannino 
and Others. 



\ 



Heath J? In construing this ^iU, the Court cannot 
prpceednipon conjecture, If we could, I should, be in^. 



(o) Gardner v. Sheldrnj Vau^h, 259. 



cllned 
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clincd to agree in the construction suggesljed by the 
counsel for the Defendants. 

RooK^ Jt I am of the same opinion. 

Chambre J. So ignorant as this testator appears to 
have been 5 we may suppose he might possibly have 
meant merely that these persons should be trustees of 
the legacies when raised. He might perhaps wish that 
the legacies should go to them and their heirs in trust, 
not knowing that the money could not go to their heirs ; 
he has therefore improperly described them as trustees 
of inheritance. But the expressi<ms are much too uu«. 
certain for the Court to proceed upon, 

The following certificate was sent to the Court of 
Chancery. 

This case has been argued before us by counsel, ahd 
we are of opinion that the said John Hanningy William 
Hanningy and Constantine Phipps did not take any 
estate or interest in the real estates of the said John 
Trent/ and that the said John Hanningy William 
Hanningy and Constantine Phipps had not, by virtue 
of such will, g. power to make any conveyance or ap- 
pointment of any estate or interest of or in such real 
estates. 

J. Mansfield. 
J. Heath. 

,^ G. RoOKE. 

^ A, Chambr£« 



\ 
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BAftNARD, On^ &C. V. BeRGER. Nte. S4tb. 

T[IS was a rule to shew cause why a former rule, ^^ ^^ affidavit, 

for an attachment against tlie sheriff of Londortj ^^^ ^^^ ^ attach^ 

should nbt be discharged. The attachment in fact had ment be founded, 

never issued, as bail were put in upon the very day on ^"^^y ^^tethattlic 

' r r- j^ J officer of tlie sheriff 

which the attachment was moved for ; and the object, was served with" 

of this application was to get rid of the costs of the rule copy of t^c role to 

for the attachmenti The objection was that the affida- J^j^^^^^^^' 

vit, upon which the motion for the attachment was that the original rule 

grounded^ only stated that the clerk to the secondaries was shewn to Wm, 

of the city oi London was served with a copy of the rule f , °'* Y. T* 

'^ x^J aside the attach- 

to bring in the body, but did not add, that the original ment, ' 
rule was at the same time shewn to him. The case of 
}%e King V. Smithies^ 3 T. R. 35L was cited^ 

The Cour^y upon this objection, made the rule abso- 
lute to discharge the rule for the atVtchment^ 

Best Serjt. in support of the application. 
Clayton^ Serjt. contra. 



Field «. Serres. iV(w.24th. 

BEdT oh ia bond given to secure ^ annuity to the In an action of 
Defendant's wife. The action was brouffht by <^ebt on a bond by 

.. ... .1. /•! . the trustee of the 

the trustee to recover the arrears of the*annuity . Defendant's wife 

The Defendant, having pleaded the general issue, a|)« to oiiforce payment 
piied to the Court for leave to withdraw that plea, and ""^"^ "^"^^ ^' 

, , ^ , * . .^ ^ , . - cured to her, the 

plead, first, that his wile, for whose maintenance the Court refused to al- 

. low the Defendant 
to withdraw the general issue, and plead, 1st, that the Defendant's wife had committed adul* 
Icry, and wai living in that state ; and, igdly, that she had committed adultery at the time 
when the bond was executed in her favour, though the Defendant was ignorant thereof, being 
of opinion tfiat such pleas, if pleaded, would not haV^ be^n a good defence to the action. 

K 3 annuity 
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annuity was given had committed adultery, and, at the 
time when the action was comnienced, was living in a 
state of adultery. Secondly, (hatliefore the making the 
bond the Defendant's wife had coihmitted adultery, vaiA 
that the said bond for securing the said annuity was given 
by the Defendant in ignorance of the adultery. The mo- 
tion was made up6n the terms of the Defendant paying 
the costs occasioned by the plea, and by this application! 
A rule nm liaving been obtained, cause was shewn 
this day, and ai&davits read 6n both sides. Jn support of 
Hhe appUcati<Hi it was istated that the deolaratioti ^ns de- 
livered on the 13th of November, with a notice to plead 
in four days; that the Defendant, before the expimticm 
of the four days, took out a summons for further time, 
but the order not being consented to, he was obliged to 
plead the general issue, in order to prevent judgment 
being signed, his special pli^der having been unable to 
prepare the two special pleas in time, .On the part oi 
the Plaintiflf it was sworn, that the action was commenced 
in August ; that on the 15th of November, oyer of the 
bond was deilianded, which was given on the next day ; 
and that the Defendant's attorney wasthe person who ori- 
ginally prepared the bond. 



Onslow Serjt., in sTiewing cause, referred to Sidney v. 
Sidney, 3 P. TFms. 269.^ in which Lord Talbot held that 
the jointure of a married woman was not fqrfeited by 
adultery, though her dower was ; and also to Blount v. 
TVinter,^ and Winter v. Blount, "8 Cox's P. Wms. g7t. 
ffofe S. , in which a husband was decreed to perform marriagt 
articles, notwithstanding his wife was living in adultery* 



Bat/ley Serjt., intiupport of the application, itisi^ted 
that upon this motion the Court \vouId not decide whe- 
ther the plea, when pleaded, would be a good defence 
^or not; and that it appeared that the D^sodaot applied 
&rleaYe to plead several jpleas as soon as he diacoveredi 

by 



tN TriE PoRTY-FIPttt YeAE OF GrEORGE IH* 

by tbe inspection of the deed^ that suc^h pidas werd 
matetiid^ 

Sir James Mansfield^ Ch« J; ^ It is the practice of^ 
this Court to look into the nature of the pleas when leave 
to plead sereral pleas is applied for* Now in this case 
it appears ifi me to be perfectly clear tliat the pleas, if 
))leaded, wottld not afford a defence \o the action. I 
tbink^ therefore, that we ought not to attend \o the 
Application k 

He AtH J. Thiis is not a very coramoii case* But the 
Court always consider, when leave to plead several pleas 
is Asbed^ whether the pleaa\ would amouxit to a good de< 
fence. lodeed 1 have known the Court refuse to allow a 
Defendant to plead alien enemy with ih& general issue (i/)« 
It does not appear to ipe that the pleas proposed to be 
pleaded are good. They are pleas introducing much 
i^candajous matter upon tlie record, and I think that we 
ou^t not to {^Uqw them to be jdeaded« ^ - 

RoORE J. I dm df the same opinion* 

Chambbv i\ I ^na of the siUsne opinion^ 

, , R^le discharged. 



(a) Venm y. UM^ 2 Bl 13^. Angentin V. VaKihaHf 1 B^» 4*. Pul* 
1t22 innotis* 



, A ._ 




HAUni&TY v« Stp9¥:9k. Nw. sdtL 

IN this case, the only question was whether, on motions If the bail apply 

by bail to stay proceedings on bail bpuds, or against to stay proceedings 

^, ^ ' ' , ' ' ■ upon the bail bond. 

the sheriff on payment of costs, it was necessaiy to pro- or against the she^ 

dlice an affidavit of merits,, riff; they need not; 

' swe&r to merits, 

^ tholurh a trial has been lest. 

^4 Per - 
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Per Curiam. The tx)\nt do not require the ball to 
swear to merits ; nor is tliere any distinction in this re- 
spect whether a trial has been lost or not. 

Shepherd Serjt. in support of the motion. 
Bayley Serjt* contra^ 



Nov. 26tli. 

^.beiDg insol- 
vent, a verba] agree- 
ment was entered 
into between seve^ 
ofhis cr^itors and 
B., whereby B, 
agreed to pay the 
creditors 109. in the 
pound in satisfac- 
tion of their debts, 
which they a^eed 
to accept, and to 
assign their debts to 
B> Held that this 
agreement was not 
within the statute * 
of frauds, not being 
a collateral promise 
to pay the debt of 
another, but an 
original contract to 
purchase the debts. 



AXSTEY X>. MaRDEN. 

ASSUMPSIT. The declaration stated that in con-* 
^ siderattOh that the PlamtifF had sold ont a thousand 
pounds 5 per cent, bank annuities, and paid the produce 
to the Defendant, the Defendant undertook to replace 
the same before the stock should be shut ; whicb he liad 
not done* The seccfiid count was indebitatus assumpsit 
for a certain share, to Ivit, lOQOt. in the S percent* bank 
annuities* To/ which the money counts were added. 

First plea, non assumpsit. 

Secondly, the Defendant pleaded that the Plaintiff 
ought not to have or maintain his aforesaid action thereof 
'against him the said Defendant to recover any more or 
greater damans in this behalf than the sum of 525/.^ 
because he says that the Defendant, on, Sfc. at, Ss'c. was 
indebted to the Plaintiff, by virtue of the said several pro- 
mises and undertakings in the said declaration mention- 
ed, in the sum of 976/« Ss^Gd. and no more, and that he, 
the said Defendant, afterwards and before the com«« 
mencement of this suit, to wit, on^ Sfc. ^^ S^c. was also 
indebted to divers other persons^ to wit^ James Chreen^ 
za)oodySfc. 4*c. in certain other large sums of money re- 
spectively, and the Defendant being so indebted as 
aforesaid, the Defendant was then and there unable to 
pay them, his said creditors^ the fiill amount of the said 
several debts, whereof the said Plaintiff and the said 

several 
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several other creditots of th& said Defendant then and[ 
there had notice ; and it ims then and there computed 
and agreed, upon an investigation then and there had, 
by, between, an4 amongst the Plaintiff and the said se- 
veral other creditors of the Defendant, that the estate 
and effects of the said Defendant would nqt extend to 
]^y 10^. in the pound on the amount of the debts due 
and dwing by the Defendant^ of which the Plaintiff and 
the said several other creditors also then and there had 
notice t whereupon it was then and there proposed and 
agreed, by, between, and amongst the Plaintiff and the 
said several other creditors of the Defendant^ and also 
by Thomas Weston^ by the procurement of Jthe Defend* 
"asiXy and at the requelst of the Plaintiff, that the said 
Thomas Weston should and wpuld pay out of his own 
proper monies to the Plaintiff and the said several other 
creditors of the Defendant, a sum of money equivalent 
to IQs. in the pound on the amount of their respective 
debts, in full satisfaction and discharge thereof ; which 
said sum of money they the plaintiff and the said seve- 
ral other persons, creditors of the Defendant, should 
and would severally accept and receive in full satisfac- 
tion and discharge of their said respective debts ; and 
the said agreement being so uiade as aforesaid, to wit, on, ^ 
4*c. at) ^c. in consideration that the said Defendant, and 
also the Said Thomas Weston by the procurement of the 
Defendant, ^nd at the request of the Plaintiff, had then 
and there undertaken andiaithfuUy promised the Plain* 
tiff to perform and fulfil all things in the agreement con- 
tained on their respective parts to be performed and ful* 
filled, the Plaintiff and the said several otlier creditors of 
the Defendant undertook and then ^nd there faithfully 
promised the Defendant to perform and fulfil all things 
in the said agreement contained on their parts and behalft 
to be performed and fulfilled : and the Defendant avers 
that in consideration and in pursu^ce of the said agree* 
ments afterwards and before the con^fQcemeat of this' 
supit^to wit, on, S^c. at,^c. the said Thomas Weston 

tendered 
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another were the original cause of the undertaking, it it 
be part of the contract that the original debtor shall be 
discharged, that is a sufficient consideration to support 
the undertaking of another to pay the debt ; but if no 
6uch stipulation be made, and the original debt be per- 
mitted to subsist, the undertakitig is merely collateral.- It 
is true that where nothing more is stipulated for than an 
indulgence to iht debtor, or that an action conmienced 
shall be stayed, the undertaking of a third person to pay 
the debt is within the statute, for the original debt still 
continues, and the undertiiking is but collateral. SqcU 
was the case of lish v. Hutchinson^ S Wils. 94. But in 
Roe V. Haughy I Salk. 29* where, in consideration that J3« 
woidd accept C. to be his debtor in the place of ^., C. 
undertook to pay the debt, this undertaking was consi- 
dered to be a new contract* This case differs from most 
of those which have arisen on the statute of frauds, be- 
cause it was expressly agreed at the meeting which took 
place between Weston and the creditors, that the Defeat • 
dant was to be discharged altogether, and Weston was to 
have on assignment of the Defenddnt^s debts, by means 
ofwhich he might possibly pay himself. That was not the 
case in Chater v. Beckett y 7 T. JR. 201. It was no part 
of the agreement there that the original debtor should be 
altogether discharged ; nor were there aiiy effects out of 
which the person undertaking to pay thecompositioncould 
reimburse himself. In Case v# Barber^ Sir T. Ray. 450. 
the same distinction is recognized, m. that the party un«» 
dertaking must be solely responsible for the debt. The 
question therefore is. Whether tlie promise by Weston was 
merely collateral, or whether it was an original und^rtakw 
ing ? By the assignment of the debts^ Weston secured bim«> 
self, and made himself sole creditor of Mard^ ; to the 
exclusion of all other creditors- At all events therefore, 
he purchased the debts aginst Marden^ and not on ilfar-^ 
den*8 account, but on account of that purchase made him- 
self liable to &e creditors. If so, this case falls directly 

wiihia 
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within the principle pf Castling v. Auburt^ 2 East, 325. 
where one, who held some policies of a third person^ 
haying given his lien on those policies to a broker, and 
allowed him to collect the money due upon them, on his 
undertaking to pay him the sum for which he held the 
policies, was allowed to recover upon that promise against 
the broker, although it was objected that the broker's 
promise was a promise to pay the debt of another within 
' the statute of frauds. Here tlie Court held it to be a 
purchase of the Plaintiff's interest in the policies. In 
this case, Weston did the same thiitg when he took the 
assignment of the debts^ and therefore the same result must 
follow. But independent of this last ground, there is ano- 
ther upon which JjOiA Kenyan relied in Butler v. Rhodes^ 
I Esp. N. P. Case. 236, viz* that a creditor, who agrees 
to a composition, and orders a deed of assignment of all 
his debtor's effects to be prepared, which the debtor 
executes, shq,U not aflerws^rds recede from his engage* 
ment, refuse to execute the deed and sue for his 
original debt. His lordship there nonsuited a Plamtiff 
suing under such circumstances, holding his conduct 
fraudulent. So in this case the Plaintiff ought not 
to be allowed to sue for his whole debt, after having 
induced the rest of the creditors ip sign an agreement 
iq accept 10^. in the pound, and actually bar them* 
selves, by the receipt of that sum, from all furth^ claim 
against Marden. 



1804. 




CbcW/and Bay ley Serjts. contra. In this case it was 
not in the contemplation of the one party to buy, or of the 
other to sell the debts ; the transaction therefore cannot 
be considered in the light of a purchase. The promise by 
Weston was nudmnpactumy because no forbearance of a 
suit or other advantage of a kind which the law deems 
a good consideiation was obtained thereby* Forth v, 
Stanton^ 1 Williams's S(iund. 210. Case v. Barber is an 
^uthorify[^ favour of the Defendant, for there the 

agreement 
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agreement was held to be witl^out ecrnsideration^ and 
within the statute ; and that determination toek place 
soon aiier the passing of the statutQ; which entitles it to 
great weight. In Lynn v. Bruccy 2 H.Bl. 3i7,| it was 
holden that a promise by one to pay 80 mucfc in the pound 
pf his own debt;, in satisfaction and discharge of the deht^ 
was not founded on a good consideration, because a mere 
accord is not a good ground of action. In Castling v, 
Aubert thi reasoning proceeded entirely upon the dist 
tinction between agreements which are purchases of 
debts and those which are not ; and in that pase the Ilea 
"ffrhich has been given up wa^ something by which the 
debt might have been satisfied, But in the present case, 
what advantage could arise to fFcffon from purchasing 
the debts of an insolvent ? With respect to the objection 
taken to the Plaintiff's (:onduct^ as being fraudulent, it is 
to be remembered th^tbe has never received aiiy thing 
himself, and that the agreement was nqt entered into a,% a 
general meeting of the creditors, but at a meeting where 
something ^xeputory was proposed among a few credit 
^rs, which remained to be completed afterwards if tho^e 
creditors continued in the same mind. The Defendant, 
having pleaded the agreement between Weston and the 
Plaintiff as a discharge of the debt of the latter, is pre* 
eluded from now calling it a purchase. But the Plaintiff 
never having executed that agreement, or received ^y. 
thing under it, i^ not bound to adhere to it, 



Sir James MansvieX/D Ch. J. At the trial of this 
cause, it was objected on the part of the Plaintiff,that the 
promise by Weston was a pronjise within the statute of 
frauds, and therefore no bar to the Plaintiff's demand. It 
appeared to me doubtful how for the promise in this ca3e 
could be deemed to be within the statute ; and it rather 
struck me that being a promise to pay only 10*. in the 
pound, and not to pay the whole ddbt, it wa3 an origujal 
agreement;^ and therefore was not irithin the Matute. I 

did 
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did nojt see how one person could undertake fpr Hk^ debt 
of another, when th^ debt, for which he was $upposed to 
undertake, was^ discharge by the very bargain. No 
cases, h<]iwevw, wer^ at that time cited. . We have now. 
been considering all the circumstances c^the case, and 
the question is, Whether justice will not be done by not 
allowing the Plaintiff to take more than what the strictest 
rule of law will entitle him to ? The facts were shortly 
these. The Defendant was upon;the brink of a baiik«^ 
ruptcy ; someofhis creditors met to considerwhat should 
be done, and his eff^ts being found only sufficient to pay 
7s. 6d. in the pound, ti^ creditors agreed to accept 10^^ 
in the pound from Weston in full satisfaction of their 
debts^ and undertook to assign their debts to him. Th« 
only object of the deed was the as»gnment of the debts ; 
and Weston was to pay 10^. in the pound as the price of 
those debts. After this the Plaintiff went out of town, 
and some of the creditors accepted ICk. in the pound,and 
assigned their debts to Weston. Th^ Plaintiff thought 
proper, first to deny his agr^esnent, and then ^nsist oa 
his right to change his mind and refuse to execute th« . 
deed. He had a right to change his miad^ but in point 
of morality and sound honesty his conduct was eat!- 
ty^aaely bad. It was equivalent to obtaining a promise 
from Mmrden privatdly for payment of the whole debt, 
i^er agreeing with tj^e rest of the creditors tolake a par^ 
only. H6 now comes here to set aside the verdict, in 
order to put into his podLet t;he other pa/rt of the debt for 
his own benefit, to whJKJi J^«/02|^l|ntkled. Supposing 
the premise by Weston tp be a good promise in law, the 
Plaiotiff cannot recover the original debt d«e firom the 
Defendant to himself, inasmuch as he has agreed to ac« 
pept 10^. in the pound in satisfaction of that debt, and 
to assigi^ it to Weston^ who<is contented with the verdict. 
The PlainHffbas clearly been guilty t)f very hardb treat* 
ment towards the Defendant ; and I do not think the 
P<Hirt cal|edifpont(^9)lerll^y«idict8aa&vm 
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He has*acted altogether contrary to honour and justice, 
and I think the yerdict ought to.stand • I would not have 
it supposed that I mean to throw any doubt upmi the de- 
cisions which have been cited respecting the statute of 
firauds. The case of Chater v. Becket certainly decides 
that a mere promise, such as that before us, would be 
within the statute ; and indeed, upon general principles, 
no one can wish to restrain the operation of the statute 
of frauds. The benefits of that statute are much more 
apparent io those who are conversant with the practice' 
of the Court of Chancery, than those who have only see» 
the practice of the courts of common law. But upon 
the whole, it appears to m^ that the agreeincnt by Wesiim 
amounted to a purchase of the Plaintiff's debt^ and that 
this application for a ^ew t^ial ought not to be granted. 



RooRE J. I am of the same opinion with my Iaj^ 
Chief Justice. It seems to me that this is the ctise of a 
purchase of a debt. Anstey is not the only person here 
concerned, If he were suffered to recover, he would be 
guilty of a gross fraud upon the other creditors. Weston 
himself would be defrauded too ; he thought to defer the 
bankruptcy of his son-in-law, and the principal creditors 
came into the agreement to accept IO5. in the pound, and 
to discharge Marden upon the faith of "^ this agreement, 
the £ither-in-law taking the debts to. himself with the 
chance of being reimbursed, Anstey authorised Green' 
wood to sign fcr him,' and Greenwood signed for himself, 
as also did Wilson and ffeston^ all acting upon the ex- 
pectation that Anstey would perform his prconise. I think 
. Anstey ought not to be permitted to say, I have tricked 
you, and will bring an action to recover my whole debt. 

4 

ChambreJ. I think upon the evidence, it is perfectly 
dear that this was a contract to purchase the debts of 
the several creditors, instead of being a contract to pay 
or di«<^hai]ge the deBts owing hy Marden. It was of the 

substance 
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substance of the agreement that these debts should re^^ 
main iafuU forceto beassignedto Weston* Whenhe had 
purchased them he did not mean to exact them rigorous- 
ly^ but the contract was a contract of purchase^ and he 
had a right to make use of the names of the original cre^ 
ditors to recover the same to the full amount^ if Marden 
had effects to satisfy the debts. Instead of being a con*^ 
tract to discharge Marden from his debts, it was a con^^ 
tract to keep them on foot ; Anstey therefore^ in that 
way of considering the case, had a right to recover firom 
Marden for the use of Weston; but Weston now, iiistead 
of wishing an ^action to be brought in Andeif^% name^ 
wishes that Anstey should have no effect from his verdict. 
Surely we,in the exercise of a discretionary power which 
we have, can never wish to set aside that verdict which 
real justice to the parties requires should stand. If the 
question haf been that which it is represented to have 
been, on tlie special pleas, I should have thought it a 
case within the statute of frauds,but it is nowunnecessary 
to decide that point,because we all agree fully upon the 
point that it is a contract for the purchase of the debts of 
iMonefei^^which is not prohibited by the statute of frauds. 

Rule discharged* 



1804* 




Hbsse t7.. Stevenson. 



•. : 



TIE Plaintiff, having recovered ju(]^ment against 
thie Defisndant for 1954/., sued out a,^. fa. under 
"^hich lie levied 400/.,and then arrested the Defendant 
ibr the resickieinanactionon the judginent. k rule 
l]LaTiog.l)$^n(A'tain^, calling on the Plaintiff to shew 
cause wliy the proceedings shtMild not be set aside for 
Iffegularity, or the Defendant discharged op entering 
^ conunon appea]:ance^ 
ToL. I. N.R, L Bayhy 



Nw. I4tfu 

Plaintiff haTmg 
recovered judgment 
and levied part no- 
. der a^./a. arrested 
the Defendant for 
the residue in an 
action on the jodg- 
ment, he not having 
been arrested in the 
original action: and 
the Court re(iue4 
Id dSichi^rge hfa|. 
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1804. Bayley Seijt.shewed cadse^and contended that though 

where a party proceeds by e/egtV^d extends the lands of 
the Defendant, he cannot bring an action on the judg- 
ment, yet if he only levy part on the goods he inay, 
Glascock V. Morgan^ 1 Lev, 92. / a fortiori, therefore 
where the PlaintiflF only levies part under, a /?*/«. the 
action may be sustained ; and if ^ the action' would lie^ 
there was no reason why the Defendant might not be 
arrested. 

Shepherd and Onshw, Serjts. in support of the rule, 
urged that the Plaintiff having made his election to pro- 
ceed by execution, he could not bring an action on the 
judgment, though he might have sued out a ca. ro., 
and that even if the action would lie, it was oppressive 
to arrest the Defendant under such circumstances. They 
cited Dj/er, 299. b. pL 34.^d I Roll. Abr. 601.pl. 4; 

■ ♦ 

Per Curiam. The case of Glascock v. Morgan is in 
point. That reported in Dyer and Roll does not aj^y : 
for as the elegit in that case was not returned, non eansiiHt 
that the Plaintiff might not extend the lands. It is ad- 
mitted that a Plaintiff, after levying pa^ under afi. fa. 
may sue out a ca. sa., and if so, why may he not bring 
an action ? But supposing it to be questionable, whether 
the action can be sustained or not, the Court will not de- 
cide the point upon a summary application. If the Plain- 
tiff had a right to bring the action, there seems to be no 
reason why he may not hold the Defendant tobliS^ 
having never before arrested hin^ for the jBame debt; a»l * 
whether the action can be sustained or not, isa^uM* 
tion of law to be decided on the record. 

Rule dischaiged* 
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Birch and Andther t?. Prodger ana Another, Bail of Nw.irth. 

D'Eryal. 



rrittIS was aii abplfcation to the Court, on tHe part ^ ^" attachment, 
-■- of Samuel Plaistedj an attorney of this Court, to money to ^., having 
be discharged out of the custody of the sheriff of Lon^ issued against B. . 
dm. as haviiiff been illegally arrested upon an attach^ from this ckiurt, and 

' ^^ o ^ 1^ the process being in 

ment for non-payment of money. tiie hands of an 

The result of the affidavits on both sides was as follows \ officer who had not 
PUHsted, having been employed by the Plaintiffs as their JeTe^th!'' Tww 
attorhey, recovered o\ the Defendants the sum of met by j. in the 
743/* 1&4 4d.,and also got into his hands several papers street, and carric4 
betonging to the Plaintifis. In consequence of this, chaTbewof^^^^^ 
Plaisti^^s conduct being investigated in this Court, he was ^.'s.attomey, 
was ordered to pay over the money to the Plaintiffs ; for *"^ ^^^^ detained 
iM»*payment of which an attachment was issued. The process w^s^nt for 
process upon this attachment was put inta the hands of and served upon 
one Shapcott^m officer,butP/a«5/erf kept out of the way, ^"" » ^^ *»®*^^'' 

\ AlSO Vl^ftS SCO^ TOl* 

to avoid being served with the attachment. On the 20th (p^^ ^^,4 !,„ ^ ^ 
cS August J Samuel Birchy one of the Plaintiffs, having and on i^/s leaving 
iMplaistedyin SalUburv^court, FleeUstreeLlsdAhoX^oi ^^e chambers of c. 

»^ / f jjg ^j^j arrested. 

liimaiid served him with a copy of the rule for the at- The Court held this 
tachiment, and endeavoured to takeiiim to the chambers arrest illegal, and 
0fMr.itticJNrflyor,J3/rcA*sthenattorney,intheTemple. <"sc^^«^^- 
(kiPlaist€d?s resisting, a mob was collected round liim ; 
liewasputintoahackney-coach, and carried by force to 
NcQflor^s chambers. 'He was there served with the origi* 
' nalrule for the attachment, having been detained some 
tjonewhile Somz^e/jBtVcA sent to his brother T^ozno^ Birch 
fi»theori|pilialrule. Immediately after this, he was dis- 
missed by the Plaintiffs from Naj/hr^s chambers, but had 
110 sooner got down the staircase of those chambers than 
jhe was arrested upon the above-mentioned attachment by 
S\ap€Ottyyrho statedthat he had been jsent for to make the 

L 9 / arrest. 
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and Another 

«• 

PRODCER 

and Aiiotlicr* 
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arrest. The PlaintiiFs expressly denied being privy to 
the arrest, and Nayhr denied being privy to any plan 
for bringing Plaistad to his chambers. 

Shepherd Seijt. shewed cause against the rule, con- 
tending that as the process was regular, and the conduct 
of the officer legal, there was no ground for the Court to 
interfere ; and observed that, as the arrest in this case 
was for a contempt of the Coilrt, which had been con- 
sidered as amounting to a breach of the peace, it was 
allowable to use other mea^s for effecting the arrest than 
might be employed in the case of mere civil process. 



Bayley and £e^,Serjts. contra^ insisted that as the first 
detention was illegal, the party was entitled to his dis* 
charge, though the process was regular, and no action 
might be maintainable against the officer if not privy to 
such illegal detention . They cited Loteridge y.Rlaistow^ 
2 H. BL 29. and Barlow v. HallyS Anstr. 461., in both 
which cases the Defendants were dischargedon account 
of the illegality of the ori^nal detention ; and observed 
that there was no authority for making any distinctioB 
between the process in this case and any other civil pro* 
cess,, and that the only question here, as in the case of 
Barlow v. Hally ought to be whether the process of the 
Court had not been abused. 



Sir JAkES Mansfiet^d Ch. J. I do not believfe that 
tho^ who took Plaisted to Naylor^s chambers had then 
any idea of ai:re$>ting him. But thedistinction is verynice 
between carrying a man by force to a place for the pur- 
pose of having him arrested, and carrying him there by 
force for another purpose, and then causing him to be 
arrested. If Shapcott wfw sent for, it is very mucli like an 
arrest by Shapcott under a detention at the chambers of 
Nai^toTj which brings the case very near to those which 

hat* 
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have been cited , We shall take an opportunit j of speak* 
ing with the other Judges upon the subject, and if the j 
shall be of opinion that Plaist^d ought to bedischarged, 
an order for that purpose shall be drawn up as of this 
day. Though the conduct of Plaistedhas been such as 
fully deserves the confinement which he ha$ suffered, yet 
we must not decide this case by any othei^rule than what 
would be applicable to all others. Certainly arrests by 
violence mu$t\iot be encoufaged. They lead to serious 
consequences. If we should think that the party ought 
to be discharged notice shal} be given, and an order 
dra^n up. 

An order was afterwards given ,to m^l^e the rule abt 
^^lute for the discharge of Plaisted. 
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•^Another* 
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MiLi^s V. Head, 

nriHE Defendant having been arrested \n the long 
JL vacation upon a writ retunuible on the morrow Of 
All Souls y bail above were put in on the 9th of November ^ 
and notice of justifici^tion given. Tlje bail being brought 
upi in pursuance of this nqtice, were rejected ; after 
which the Defendant si|rrend|ercd himself, without 
putting in fresh bail. The J?laintiff upon this toqik an 
assignment of the bail bond, and commenced proce^* 
ings ag&inst the bail to the sheriff. 

A rule nisi having been obtained for setting, aside th^ 
assignment of the bail bond, and proceedings thereon, 

Best Serjf. shewed cause, and contended that the Dc-? 
feadant's surrendei: was irregular, there being no bail in 
existence by whom it could be made. 



Wliere hail have 
lie«n refected, tlie 
Defeodant caimat 

• * 

snrrnider Vf^thctvt 
puttnig in fraiU 
baiL 



L 3 
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pnsbw Serjt. contra^ insisted that so long as the bail 
. remain upon the bail piece, they are competent to sur-« 
' render, though rejected, fie cited The King v. The 
Sherif of Essex, 5T.R.633.y where, in consequence 
of an exception to the bail put in, notice was given that 
t;wo other bail would justify, one of whom was afte^« 
wards rejected, after which the Defendant was surren- 
dered, and the maater of K. B, stated to the Court that 
there should have been « rule to strike out the two first 
ball wI|ose njimes stood on the hail piece ; and that iin-^ 
til that was done they might surrender the principa). 
He also read a manuscript note of a case 'decided |n tl^e 
King's Bench, East^ 40 Cr. 3. {a). 

* 

But The Court J after referring ta the officers, said. 
That although any bail were sufficient to surrei\der, yet 
ivhen rejected they were no bail, and that it was not net 
cessary to obtaii^a rule tq strike them off the bail piece^ 

, Ilule dischari^, 



(a) ^fioif. Mmj24, E. 40 G,S. tp justify % ope,ina^e t^teca^ 

Oin shewing cause why an attach- /th^ same 83 if none had b^eiipnt 

ment against the sberiffy for not in. He cited for this ^d*8^a|id 

bringing in the body, shpuld not be SeUon's Practice^ 
pet aside for irregularity with costs, But The Court said (on rderriog 

it appeared that the bail surrepder- to the Master; Even bail rejecteily 

ed the Defendant on the day when while on the bail piece, are cma- 

the rule expired, but one bkil only petent to make a surrender. The 

had justified, and time had been books cited arc not of tl^jenuelTes 

refused by, the Court to jiistify to be quoted as authorities, 
another. Rule absolute for setting asiif 

£«p{iuiMe contended that no bail the attachment, 

were in Court to make the surreu- Marryntt for the rwlCf 
der^ that time {laving been refused 
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Matcock v. Soltman . ^**' ^*' 

THE Defendant, havinff been arrested upon a writ *"»* Drfendint 
° • , has four dityiy ex.* 

returnable the first return of this terni| put in clnsive, from the 

bail upon the 9th of November; on the 13th, the sheriff day of the excfep- 

was ruled to bring in the body; oh the I6th, the baU AuK^'ilSdf."" 

were excepted to ; on the 20th, an attachment was ob- ment be ohtawed 

tained ; and in the latter part of the same day, the bail «» ^^ fourth day, 

, i_^ ^ • ^•i» J • * J the Court will Mt it 

were brought up to justify and were rejected. ^^^^ ^.^^^^^ g„^ 

. A rule nisi having been obtained for setting aside this caiiiog on the Do 
atuchment, fendantto^uiiify 

' bail, 

Cockell Serjt. in the first place insisted that the sheriff 
was not entitled to move to set aside the attachment, 
without having first justified bail ; and secondly, that 
the Plaintiff had a right to move for an attachment 
on the SOth, the rule to bring in the body having eX" 
pired on the 17th, 

I 

Shepherd^ Serjt. contra^ argued that whesre the objec* 
tioa to the attachment is that it has been moved for too 
8009, the sheriff is not bound to justify bail before he 
moves to set it aside ; that as bail were put in within 
time, the Defendant was not bound to justify them, un- 
less an ex:ception were enterediCon^equcntly there was no 
default in the sheriff on the 13th, when the rule to bring 
in the body i$sued,and that rule was altogether irregular ; ' 
and that as the exception was not entered till the 16th, 
the Defendant therefore wfts entitled to the whole of th^ 
20th to justify. . 

4 • 

The Court thought that the sheriff was entitled to 
move to set aside the'attachment,wit1iQut havingfirst jus* 

li 4 tified 
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Matcock 

V. 
SO|«YMAN. 



tifierl bail ; and that the Plaintiff had no right to mov^ 
for an attachment until the morning of the 21st, the rule 
to briiig in the body being a nullity. 

Rule absolute with costs, 



Nm^iftk 



Mills t. Graham. 



. the goode are al- 
leg^ed to have come, 
to Defendant by 

' finding, it is suf- 
ficient for the Plain- 

.^iff to prove that 
the goods came -to 
the Defendant by 
wrong. At least 
unless tkejindhig 
be traversed. 



TEE declaration was as follows. The Defendant was 
summoned to answer unto the Plaintiff in a plea, 
that he, the said Defendant, render unto the said Plain-c 
tiff certain goods and chattels, to the value of SOQ/. of 
lawful money of Great Britain^ which the Defeodant 
unjustly detains from the Plaintiff; and thereu{)(m the^ 
Plaintiff, by R. H. his attorney, complains, for that 
whereasthc Plaintiff, heretofore, to wit, on, ^S*^., at, 4^., 
delivered to the Defendant the goods and chattels fql? 
lowing, that is to say, 75 dozen qf skins of the said 
Plaintiff of a large value, to wit, of the value of 300/. of 
lawful money of Great Britain^ to be redelivered by the 
Mdd Defendant tp the ss^id Plaintiff when be should b^ 
thereto requested ; nevertheless the said Defendant, al« 
though thereto often requested, hath not yet delivered 
the said goods and phattels, or any of th^m, .o.r any part 
thereof, to the said Plaintiff, but bath hitherto refuse<) 
aiid still doth refuse to deliver the same to the said Plain* 
tiff, to wit, ajt, Src. And whereas also the said Plaintiff 
jieretofore, to wit, on, ^c, at, 4*^., was la^iffully possessed 
of divers other goods and chatteIs,to wit,7i5 dozen oif other 
skins of a large value, to wit, of the value of 300/. of like 
lawfijil money, and being so thereof possessed, the said 
Plaintiff afterwards^ to wit, on, SfC.^ at^j Sfc* cosiially lost 

the 



ki^ 
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the said last-mentionecl ^66ds and (shatteb oat of his 
hand^'and pfossession^aiid the same then aiid there came to 
the hands and possession of the said Defendant,!? ho fonijd ^i^^ 

the same ; nerertheless the said Defendant, well inax^n tixiik. 
ing the said last- mentioned goods and chattels to be the / 
goods and chattels of the said Plaintiff, and to him of 
right to belong and appertain, hath not as yet deiivered 
the said last-mentioned goods and chattels, or any of 
them, or any part thereof, to the said Plaintiff, although 
often requested so to do, but huth hitherto refused, and 
still doth refuse to deliver the same to the said I'laintiff, 
and now unjustly detains the same from the said Plain- 
tiff, to wit, at, ^r., whereupon the said Plaintiff saith 
he is injured, and hath sustained damage to the amount 
of 300/. and tlierefore he brings his suit, S^c. 

Plea, non detlnet. 

The cause was tried before Sir James Mansfield Ch.j. 
at the Westminster sittings in this term, when it appear- ' 
cd that the Defendant,being desirous of purchasing some 
skins, applied to the Plaintiff to sell him some,which the 
latter declined, but agreed to let him have skins to the 
amount of 275/. to finish, for the finishing of which the 
Plaintiffwas topay 5 that the skins having been deliver- • 
ed accordingly, th^ Plaintiff afterwards applied to the 
Defendant to return thcnf, offering to pay any thing that 
might be due ; that the Defendant refused' to return 
them, and again wished to purchase thein,offering to pay 
the price by instalments of 51. per month ; that the Plain- 
ti^ still refusing to sell them,the Defendant declared that 
he would contest the matter at law, as he was under age, 
which was the case. His Lordship was of o]|inipn that 
the first count of the declaration.which stated a bailment 
of goods to be redelivered upon request, was not support- 
ed by evidence of a bailment for a special purpose, but 
Ifeld, that notwithstanding this infancy of the Defend- 
^t| and an.p()]ection to the allegation on the second 

count* 
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count, that the goods camp to his hands by finding, the 
Plaintiff was entitled to recover upon that count. Ac- 
cordingly a verdict was found for the Plaintiff, subject 
. to the opinion of the Courts 

A rule nisi for a nonsuit hiting been obtaijied on 9. 
forwrday, 

« 

Shepherd Serjt . shewed cause. Though it was not pre* 
cisely proved that the goods were lost by the Plaintiff 
and found by the Defer/lant, yet the evidence i^dduced 
was suffiqient to maintain the second count. There is a 
clear distinction between actions on contract and action;} 
in trover or detinue ; in the former, the contract is the gist 
of the action ; but in thd latter, it is not the mode by 
which the goods come to the Defendant's hands that 
forms the gist of the action, but the conversion in trove? 
and the detention in detinue* If the allegation of finding 
must be precisely proved, almost every judgment which 
|ias been given in actions of trover is wrong, for it 
scarcely ever happens that the property in dispute has 
actually come to the Defendant's hands by finding* In 
Co, Zi^/,286. b. itis said,£reve dedetentione dicitura cfei 
tinendo, because detinet is the principal word in the writ, 
a4d it lieth where any man comes to goods either by de« 
livery or by finding. So in Fitzh. Natura Brevium^ 138* 
(•£) it is said, ^^ if a man find my goods which I have lost, 
I shajl have a writ qf detinue for them/' In Bac. Ab. tit, 
Petinue^ detinue is said to bean action which lies for the 
recovery of goods and chattels, thpugli the party came to - 
the possession of them by lawful meai^s, as by bailment, ' 
borrowing, or pledging, In Kettle v, Bromsall, Willes^ 
1 18. the Plaintiff declared in detinue {or certain antiques, 
and that being possessed thereQf,he casuallylostthe same. 
The Court thought this a good count in detinue, for that 
detinue^ovXA. lie for things lost and found,as well as ftv 
things delivered. AndinATorf. Ent. vol, 2. p.422,there 

ii 
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« 

is a precedent in detinue similar to the second coujit in 
this case. If it were not sufficient, under a count framed 
as this is, to prove the particular mode in which the 
goods came to the Defendant's hands, it would often be 
necessary to introduce upon the record a length of pleads 
ing which would be extremely inconvenient, since it 
would be necessary to set forth in detail all the particular 
circumstances which were tbbe addi^ced in proof. Under 
whatever particular circumstances goods may have comft 
to a person's hands, the owner is allowed to declare for 
^hem in an action of t^rover^ and as the action of detinue 
may be founded upon an allegation that the gQods were 
lost and found, there seems to be no reason why such a 
general allegation should not be sufficient in the action of 
detinue as in the .^tioii of trover j, though the goods may 
in fact have been received under special circumstances. 
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Best Serjt. in support of the rule. It may be admitted 
that the action o{ detinue will lie for goods lost and found ; 
|)ut the distinction between trover and detinue is this,that 
in the one case it is necessary to state the mode by which 
the goods came tp the Defendant's hands, q;id in the 
other it is not, In trover^ the conversion is thp gisf pf thp 
action, and if that be proved, it is sufficient. The action 
pf trover^ says Lord Mansfieldin Qtz^pery. Chittyy 1 Bur. 
31 . is in form a fictioiA, in substance a remedy tp recover 
the valine of per^Ofia} chattels wrongfully converted by 
another to his own use, But the case is very different in 
detinue^ for the goods may be detained, and rightly de*^ 
tainea ; but the goods of another can n<BVer be rightly 
converted ; and "lyhether goods have bSeen wrongfully de-* 
tained or npt must depend upon the circumstances under 
which they came to the Defendant's hands. From the 
variety of precedents in detinue^ which are to be found in 
the books, it is evident that it has always been considered 
accessary to state particularly the mode in which the De^ 

fendaQt 
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fendant received the goods. In Mod. JEnir. 427, 428, 
there are many precedents '^ one chapter is entitled,. Of 
goorfs delivered to be safely kept ; another, On finding j 
and a third, Of goods bought. In detinue of charters by 
anbeir at law,he must count of the certainty of the landsj^ 
and how theyivere conveyed to him. 2 Mod. Entr. 424, 
h. the case of Kettle v. BromsaUis no authority for the 
Piaintitfhere, that being upon demurrer, and the only 
^i^estion was, whether the count upon a finding was a 
good count in detinue ^^ "Wbich is not now denied. Nor is 
the objection well founded, that the rule now CQutende^ , 
for would render a great length of statement necessary, 
ijiere the goods have come to the Defendant's hand in 
a circuitous mode. For if they come to him by a third 
person, the receipt may well be described as a finding, 
since they could not be bailed to him by such third per- 
son. But here it appears upon the evidence for the Plains 
tiff himself, that the goods were delivered to the Defen- 
dant in a special manner, which does lipt agree with tl^e 
averment in the declaration. 



/ 



Sir James Mansfield Ch. J. The question now is. 
Whether the evidence given at the trial was such as tq 
maintain the last count of the declaration ? and it seeips 
to me that it was. The Plaintiff indeed delivered tht 
skins to the Defendant to be finished ; but this delivery 
was founded upon the supposition that he was treating 
with aman who was capable of treating with him. Being 
for some reasons desirous to have his goods again, he ap? 
plies to the Defen<Jaiit, who refuses to return them, not 
on the pretence that they were delivered for a special pur* 
pose, but he offers to buy them and pay for them at 5/. 

« 

per month ; and when this is declined, he says,, that hfi U 
under a^e, and will contest the matter at law. Then 
what was the contract between the parties ? On the 
part of the Defendant, there was none. The contract 

being 
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* beiDg incomplete, on account of the minority of tl^e Pe« 1804. 

fei^clant) the case is totally different from those which 
have been founded upon a bailments A bailment of goods 
to be redelivered imports an figreement to redelhreor ; «U . 
special bailments import a contract to sedeliver, when < 
the purpose for i^vhich the goods were deposited is an^* 
swered. But in this case, for want of a capacity Iq the 
Defendantto make a complete contract, no bailment was 
made* This being the case, the action is brought iu 
detinue instead of trover. Now there can be no doi^ 
that trover might have been brought on the conversioin. 
For the reasons already stated, I do not see how the gqod^ 
could be in the Defendant's hands under what the law 
calls a bailment* He first fraudulently received themt . 
concealing the circumstances of his minority, and^ea 
fraudulently set up his minority as a defence against the 
Plaintiff 's just demand. The goods being wrongfully in 
the Defendant's hands from the beginning, without any 
valid contract between him and the Plaintiff, it seems tq 
me that they must be considered in the same situation as 
if the Defendant had at firstwrongfuUy gotten possession 
of them without pretence of bailment . If that be so,what 
objection can there be to the Plaintiff's recovery upon 
the second count ? It is not disputed that a count in de^ 
tinue; framed upon a supposed finding, n^ay be support- 
ed if the goods are wrongfully in the Defendant's posses- 
sion. Without going further,it appears to me that the se- 
cond count was supported by the evidence given ; audit 
will therefore be uni^ecessary to comment upon the doc* 
trine in the cases which have been mentioned. At the 
same time, it maybe deserved that no case has been cited 
to prove that where the detention is wrongful the decjljara* 
tion may not always be supported upon an^allegation pf 
finding : thqfugfa perhaps in cases of specialbailm^ts, it 
may be fit to require that the Plaintiff should declare spe- 
(^iidly , yet I will not say that it is necessary even in these 

cases. 



146 



1804, 




CASfiS 1* idlCtlAELMAS TERM 

cases. In trover^ the Plaintiff always alleges a findin^^ 
but never proves it ; and from the very nature of the things- 
it is often incapable of proof. A wrongful conversion^or a 
wrongful detainer after demand^is considered as evidence 
of finding * and I can see no reason for making a distinc** 
tion between an allegation of finding in an action of 
trover^ and such an allegation in an action of detinue. If 
the allegation were strictly true, it could scarcely ever be 
proved in either case, unless the Defendant had himself 
acknowledged the finding. Besides, if the allegation of a 
particular bailment is material,it is also traversable* But 
the plea of the Defendant here is, that he does not detain 
in manner and form as the Plaintiff has alleged. This 
does not apply to the finding. But without professing to 
decide this point, it is sitfJcient to say, that the goods did 
not 'come to the Defendant under what could properly be 
called a baUment. They came into his hands by fraud* 
And the right of the Plaintiff must be considered just the. 
same as if the goods had come to the Defendant's hands 
without pretence of right or delivery. 



Heath J. I am of the same opinion. I think there 
is much weight in what has been said respecting special 
bailments, and perhaps in such cases the special delivery 
ought to be declared "upon, and may be traversed.* But 
here the goods came into the Defendant's possession by 
wrong. If,therefore,it was necessary to declare specially, 
it would be necessary to set out all the evidence,but there 
is no ground for contending that^and it would be attended 
with great expence. It is true,that in detinue by an heir at 
law for charters, it is not sufficient for him. to say that he 
was possessed of them ; his right, however, is not a per- 
sonal right, but a right arising from the land ; it is 
necessaj-y therefore for him to set out his right as heir. 

ROOKE 



\ 
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RooKE J. The declaration itself is admitted to be 
good, and the only question is npon the proof* Now the 
allegation is either material or it is not* If it be material, 
it ought to be traversed^inoi^er to be put in issue ; ilhd if 
it had been put jn issue^I should have inclined to think it^ 
had been proved in this case; for the goods did not 
come to the Defendant's hands by contract ; and if they 
came by wrong, I do not think it very material whether 
they came by actual finding ot were obtained by fraud. 
But whatever might have been the case if the finding 
had been put in issue, I am of opinion that the evidence 
supports this declaration. 



ISOi. 




Chambre J. The action of detinue is as old as at^y 
actionknown tothelaw, and yet it is rather extraordinary 
that the subject of objection in the present case has never 
been brought into question. Many cases might be put to 
which an action of detinue could not apply, unless this 
general mode of declaring were allowed. Only three 
modes of stating the inducement appear by the entries to 
have been used. One is on a bailment, another on find- 
ing, and a third on purchase. But the precedents do not 
comprehend half the cases which ih^ht arise. Suppose a 
bailment were made to A.y and that the go>Dds, aflec 
^ssing through severalliandi,come into theliands of J?. 
«:Could it be necessary to ttais^ the progresli of the goods 
through all the hands into which they had pbksed ? In this 
case, I believe that the praistice has been totfcclare upon 
a findiog, as has been done in the present casei I stm hot 
certain that the finding has not been literally pibved in 
.this case : (ot it is not clear that the word 'finding is to be 
confined to the sense of picking up a thing which' has 

* been casually lost. The fohii of proceeding in trover is 

• very material on this point, and seems to warrant us in 
considering the finding merely as inducement. To the 

present 



>*• 






•>. 



ii 



•"^i 



4i-^ .« 



. -J* 



' w 



4 

.. id 



148 



1804. 




CASES i» MIOIAEIMAS TBllM 

pi^gent day> no case has evSr fiirisen in which it has beeii 
thought iiecessary 9 upon the f^lea of i^wt detinety to proye 
precis^ the finding alleged. This mode of declaring 
seems to Jbe adapted to cases the proof of which is dif- 
ficultk Whether a special baUment ought to be set forth 
W not, aud whethetr such bailment ipight be traversed, 
I will not say ; but I am far from saying that it might. 
But if it wght, issue must be taken accordingly. With 
irespect to declarations by an heir at law, it is true that 
the Plaintiff must give such a description of the goods as 
to shew th^tdiey belong to him as heir ; and it may be 
required that he should shew how he is heir, and that the 
deeds relate to the lands of which he is heir. Rut here I 
entirely concur in thinking that sufficient proof has been 
given to entitle the Plaintiff to recover. 

Rule discharged. 
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Ex parte Ann Knee. 



The mother of 
an infant illegiti* 
mate child is en* 
titltedto the custody 
of the child in 
preference to the 
&tfaer,thonghfir^ 
^ circumstances 
lie may be better 
•hlel^ educate it 



fJpHIS w^^A app^cation fpr ^ AoSea^ itorpus^ to 
JL brii^ up the bq^y of an ip^t Ulegitimate childy 
in prder tQ.restp?;^ it to .^lie, odothqr. It iippeared by 
the affidavits^ tha4; the^ child, had |]|een pl^u:edby cour 
s^t of the^&ther and. iQother under ^he care of d 
j^i^se; that it was afterwards o^emoved by the fathor 
%^ another woman ; that '^ father then went atuipady 
paving entrusted Mr. JSronfl^ft^jitfrji^) with the supes* 
intendance of the chil4 ; that jiCr. Brandon (to whom 
the writ was prayed to be directed^ wished to bave 
the child placed with some iperspii where ibo mother 

could 



IN TKte Forty-fifth Year of GEORGE III. 149 

could haye access to the chfld, and under those cir- 1^4. 

cumstances ivas willing to pay for its maintenance, ^^— >/— ^ 
but the mother insisted upon having it deliver^ up to j^^^ k^ke^ 
her. 

The child being brought up, and the mother b9ing 
present, 

Shepherd Serjt. shewed cause, and urged that it would 
be for the benefit of the child that it should be placed 
with some person whom the father might approve, as the 
father, from his situation in life, was better able to main- 
tain the child than the mother. 

Best Serjt. confray insisted upon the right of the mother 
to the custody of her own child, and referred to The King 
V. De Manneville 5 East^ 221., and The King v. Mose* 
let/ 5 Easty 224. in notis, and The King v. Soper^b T. R. 
278, 

Sir Jam£S Mansfield Ch, J, There is no affidavit 

before the Court to shew any ground of appreh/ension 

that the c}iild would incur any danger from being left 

i¥ith the mother. It is not unlikely indeed that by ; 

granting this application we may be doing a great 

prejudice to the child^ but still the mother is entitled 

to the child if she insists upon it. The application in 

this case may have arisen from pure affection, and the 

mother may be disposed to take care of the child, but 

it is not ^probable that it will be so advantageously 

brought up under her care as under the care of some 

person whom the father approves of It often happens 

that the mother insists upon the custody of the child^ 

not so much out of regard to the child itself, as with 

^ view to make the father pay a sum of money 

Awards its maintenance and education* Nevertheless 

yoL,LN,R, M thu 
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1804. (he mother must have the child unless some ground be 

• laid by affidavit to preyent it. Let the child be deli* 



aSKe. v«^ ^ ^^^ mother. 



Accordingly, the other Judges being of the same 
opinion, the child wa$ deliyered to the mother in Court^ 
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C A S • E S 

ARGUED AND DETERMINED 

IN THE 

Court of COMMON PLEAS, 

IK 

Hilary Term, 

/ 

(n the jFortjr-fifth Ye^r of the Reign of George III. 



LiTTLEDALE and Others, Assignees of Kenyon, a jm. 23d. 

Bankrupt, v. Dixon. 

THIS was an action upon a policy of insurance on jn effecting a 
board the Cumberland, at tod from Barbadoes to policy on the sth 

X • f January at White' 

Lrverpool. Wen, on a ship 

The cause was tried before ChambreJ. at the Guildhall *< at and from Bar- 
sittings after last Trinitv term, when it appeared that the badoes to Liverpool;' 

a brolcer's letter w&s 

policy was effected at WhUehaven, in consequence of a produced stating 
letter of orders written by a broker at Liverpool, on the that the ship insured 
Sth day of Januari/An which he said," The Cumberland, ^'^ "^^^^ coppered, 

but A sloviT s&ilei* * 

we expect, will have taken her departure from Barbadoes ^^^ expected to ' 
on the 26th of November. The Barton^ ssdled on the havesaUedonthe 
24th, and arrived at Liverpool on Sundat/ last (Sth of ^^^ ^^^w^^"; 

> ^ ^ and that the Barton, 

* a coppered Tcssel 

and very fleet, which had sailed tlie 24th from BarbadoeSy had arrived on the 5th Jwmary, but 
DO notice was taken of ^e AgretMe^ another coppered and fleet vessel, which sailed the 29th 
tfooemheTy having also arrived on the same day as the Barton, After verdict for the Plaintiff 
the Court refused to grant a new trial on the ground of concealment. 

M ^ January,) , 
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LiTTLEDALE 

and Others 

V. 

Dixon 



Jtmaary)^ but she is coppered and a remarkably fleet 
vessel;^' that another ship, called the /igr cable ^ which 
left Barbadoes on the 29th of November ^ had also arrived 
at Liverpool on the 5th of January ^ but that she also was 
coppered and a remarkably fast sailor ; that an entry of 
the arrival of both these vessels, on the 5th of January, 
had been made in the broker's book at Liverpool ; that the 
Cumberland was not coppered, and was full built, and a 
slow sailer ; and was not considered as a missing ship at 
the time when the letter of orders was written ; and 
it was sworn by a witness for the Plaintiff that the know^ 
ledge of the arrival of the Barton and Agreable could not 
vary the premium. The loss being proved, a verdict was 
found for the Plaintiffs, 



Shepherd Serjt. now moved for a rule nisi to set aside 
this verdict and have a new tridl, insistingthat the broker 
had concealed a material circumstance in omitting to state 
the arrival of the Agreable^ with which he was ac- 
quainted; and that the ter^is of hiss letter were equi<» 
valent \o an assertion that the Barton was the only ship 
which had arrived. 



Sir James Mansfield Ch, J. The sole question, as 
it seems to me, and which the jury alone was capable of 
deciding, was whether the arrival of these two$hips could 
be a ground for considering the Cumberland as out of 
time. On this point, this Court cannot overturn the 
opinion of the jury. It is not because one or two ships 
had arrived three days before the insurance was ordered, 
thatthe Cutnberldndvrasto be considered as a missing ship. 
The witness states, that if the underwriters had been ixh 
formed of the arrival both of the Barton and Agreable, it 
would not have made a difference in the premium. Is 
there any case in which the single circumstance of. the 
IMfrival of two ships b(ts been considered a^ a matter neces^ 

sary 
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sary io be disclosed ? The jury having decided upon ihe 
evidence before them, we ought not to diitiirb their 
verdict. 

Heath J, of the same opinion. 

RooKE J. There is no doubt of the general proposi- 
tion that every material circumstance must be disclosed, 
but it was for the jury to say how far the circumstance in 
question was material ; and as they have decided upon 
it, what ground have we to say that they have done 
wrong? 

Chambre J. I was satisfied with the verdict. I left 
it to the jury to determine whether the broker had frau-« 
dttlently suppressed the arrival of one ship when he com-r 
municated the arrival of the other. ( 

Shepherd took nothing by his motion (a) 

(a) Vidie mUe$ v. Glover, ante p, 14, 
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Jeffebitiss t). Watts^. 



Jan.- Srtlit 



rrWIS action was brought to recovet the sum of ,. ^ ^ , 

■ ° If a Defendant 

JL 2/. I2s. 6d. for the cartage of a quantity of rags reside in mddinex^ 

from the Tower to Mnttif^s^lane^ GnoMi-istreet, in flie ""^ ^^P a ware- 
city of London. A vertfict^ having been found for fllfe ^^of^^^oinu 
Plaintiff, a rule w£^ obtained' calling on the Ptaihtilf to lywithanotherj, 

bpt after the com- 
mencement of an action against him for a smaHrdemand^ teH^the Plaintiff that he does not 
keep the warehduse in qu^tion, and the Plaintiff, upon inquiry in the neighbourhood of the 
warehouse, can-obtain nointieUigencerespiecfing ttie'D^f^ndaht; thie' Court will not, under the 
39 ^40 G. 3. c. 104.) exempt the Defendant from payment of costs on the ground of the 
^nc&ctliei&g nnder 5^> and that he ought to have been summoned to the court of requestst 
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shew cause why the Defendant should not be exempted 
from the payment of costs, pursuant to the 39 4* 40 G* 3. 
c. 104. s. 5. and 12. (public local), on the ground of the 
cause of action having arisen within the jurisdictibn of 
the court of requests, and the Defendant's liability to 'be 
summoned to that court. It appeared that the rags had 
been carried by the Defendant's order to a warehouse in 
Martin* S'lane^ Cannon-^street ; that a short time after the 
action was brought, the Defendant told the Plaintiff that 
be was not bound to pay for the carriage of the goods, as 
the goods and warehouse in MariMs4ane belonged to'^a 
person of the name of Jt^e/a. This person if as called as 
a witness at the trial, but insteadTof proving that the goods 
and warehouse belonged to him alone, he swore that he 
and the Defendant carried on business as rag merchants 
at the warehouse in Martin* s-lancj under the name of 
Watts and Company. This application was made to the 
Court upon an affidavit, stating that the Defendant, to- 
gether with the said Juda^ kept a warehouse in the 
city of Londotty under the firm of Watts and Company, 
before and since the commencement of the action. On 
the part of the Plaintiff, it was sworn that the Defen- 
dant lived in the parish of St, George* s^ in the county of 
Middlesex^ and kept a shop tiiere ; that the Plaintiff did 
not know, at the time when the action was commenced, 
that the Defendant was concerned in the warehouse at 
Martin* S'lane; and that upon inquiry in the neighbour- 
hood, no intelligence could be obtained of any person of 
the name of Watts. ' 



CockellSei^L shewed causs, and insisted, that notwith- 
standing the affidavit of the Defendant, and the proof at 
the trial, that the Defendant was interested in the ware- 
house in Cannon'Streety yet as that circumstance was not 
known to the Plaintiff, nor indeed publicly known at all, 
the Plaintiff ought not to be deprived of his costs, 

especially 
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especially as the l)efendant himself h^, before the trial, 
stated that the warehouse belonged to Judtt. 

Vaughan Serjt. contra^ argued that the statute left no^ 
discretion in the court ; that the Defendant's residence in 
Middlesex could make no difference, the words of the 
.^statute being positive, "that all persons keeping ^y 
warehouse, shop, shed, stall, or stand. Or seeking ia live* 
lihood, or trading, or dealing within the city, should be 
summoned tb the court of requests for any debt imder 
5/.," and that as it now distinctly appeared that the De- 
fendant did keep a warehbuse, and carry on business, in 
the city of London^ he was entitled to the benefit of this 
application^ 

JSir James Mansfield Ch. J. The 394- 40 G, 3. 
appears to me to be an act equally beneficial to Plaintiffs 
and Defendants, as it is calculated to save expence; but I 
think it unfortunate that the right to costs is not left to 
be decided by the certificate of the judge at the trial, to 
whom all the circumstances of the case must of course be 
best known. The act seems indeed to be rather loose in 
its directions how this question is4o be determined. The 
object seems to have been to compel creditors to summon 
their debtors to the court of requests for debts under 5/.,/ 
whenever such debtors keep shops in the^city oi London 
at which the creditors may summon them. But unless 
the act be construed to mean such a keeping of a shop or 
warehouse as may be known to the creditors, a creditor 
might often be placed under great difficulty. The question 
then is. Whether the Defendant in this case so kept the 
warehouse in MartirCs^ane that the Plaintiff might rea- 
sonably be supposed to kno\V it. It often happens that 
several pers<ms carry on business together, where, by 
agreement, the house is to belong to one of them only^ 
and the others may be little known. Htxt Watts re- 

M 4 ^ sided 
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sided in Middlesex^ and carried on business (here ; ht 
does not state how long he had carried on businessinilfiir- 
tMs4ane^ <>x that it was known to any one person in the 
neighbourhood. In common cases^ a general affidavit 
might be sufficient ; but here \ht defence first intended to 
be insisted upon at the trial was that the warehouse be^ 
longed to Juda only, and that the Defendant him^lf in'* 
sisted upon this circumstance as a ground of excuse from 
being liable to the debt. That being so, there is an end 
of any right in the Defendant to insist upon- the bem^t 
of thi&^act. The Plaintiff was of course ignorant of tibe 
Defendant's liability to be summoned to the co\irt, of re<* 
quests, and the Defendant himself misled him by his con-, 
rersation. Upon the whole therefore, I do not think it 
made out that the Defendant so occupied this warehouse 
as to entitle him tp tiie privilege which he claims. 



Heath J. I am of the same opinion. 

RooKE J. Without going particularly into the case, 
in which I entirely concur with my JLord Chief Justice 
I will only say, that not only must the fact exist that the 
Defendant kept a warehouse in the city of London^ but 
that fact must be known, and! am not satisfied that it was 
known in the present case^ 

Ch AMBAE J. My opinion rather diiSeis from that of 
my Lord Chief .Ristice, and my Brothe^s^ for I think the 
act of parliament has said what sh^U be sufficient evidence 
of noUniety . It does not appear to me that the party, 
is bound to give notice of his keeping a shop or ware- 
house; but tha^ having such a place, and using it as a 
place of dealing, is alone sufficient to bring him Within 
the act. A man who keeps a stall or stan4 does not al- 
ways put his name upona board; many trades axe car- 
ried on in that way, iindif a party so deals, he is within 

the 
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fhe act. This act leads to many inconveniences and 
much expence, which was not foreseen; fott* instead of 
directing that the jury should find the fact of residence, 
the party is obliged to proceed by suggestion which is 
traversable, and may lead to another trial to try that fact. 
In the present case, the affidavit of the Defendant stateis 
that he kept a warehouse in Martin* s^lane, and there car- 
ried on trade ; this ia in the usual course, and all that is 
required. • But the ground on which it strikes me that we 
may refuse this application is, that it appears from the 
Plaintiff's affidavit that he was misled by the declaration 
of the Defendant, which seems to me to amount to a 
waver ot his right ; and it is more upon this ground than 
the other that I concur in thinking the rule should be 
discharged. 

Rule discharged. 



1805. 



Jeffbries 
Watts ].' 



warn 



Davison t. March. 



Joft. 30th. 



CLA YFON Serjt. was ctJled upon to support a rule 
msi for discharging the Defendant on a common 
appearance, on the ground of the affidavit to hold to bail 
* h^mg defective. The objection was, that it stated the 
D^ndant tobe indebted as indorsee of a billofexchangey 
without alleging the bill to have become due. 

Best Serjt. contr,h. 



An Affidavit to 
hold to bail, which 
stated the Defen- 
dant to be indebted 
to the Plaintiff as 
indorsee of a bill of 
exchange, without 
alleging the bill to 
have become due, 
was held sufficient. 



7%€ Caz^r^ was of opinion that the affidavit was sufficient, 
and that the Pl^ntiff might be indicted for perjury if the 
bm was not due, inasmuch as the Defendant would not, 
in «uch casC} be indebted to the Plaintiff as sworn. 



Rule discharged. 
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Peh. 1st. Christopher Andrew v. Thomas Pearce, Executot 

of R Best*. 

If tenant in tail |^OVENANT. The declaration slated, that by inden* 
nale demise for a ^ ^ ^ ^^^ ^^^ oi February 1764, P. Best, the 

term of 99 years, > *^ ^ ^ 

and his lessee assign Defendant's testator, demised to one John Garland and 
over to another, bttt jjjg assigns a certain messuage and tenement, commonly 

tieiore such assism* 

ment tenant in taU ^^^^ ^y ^^ ^"^^ ^^ Lower Bofindiey in the county of 
male dies without CkyimwaUy for the term of 99 years, at the yearly rent of 
issue male, no ac- ^i^ annum, covenanting that he, the said P. BesL at 

tion of covenant . ' 

npo9 the lease can ^^ ^^^^ ^^ ^^^ grant and demise, had in himself good, 
be maintained right^ and lawful and absolute authority to grant and de« 

^""* Jl^^^' mise the said premises ; and also for the quiet enjoyment 

tatives of the grantor *^ ' i j .^ 

by such assignee, of the said John Garlandy his executors, administrators, 
the lease being void and assigns, during the said tenn, without the let, hin- 

at the time of the •■ ijx* I'lrr-^u 'jTini.* 

assignment and no drance, molestation, or denial oi him the said jr. />., his 
interest passing un- heirs and assigns, and of all and every^other person what-* 
derit. soever ; that, by virtue of the said demise, the said JbAn 

Garlandy on the 25th of February 1764, entered into the 
said premises and became possessed thereof, and that after- 
wards, viz. by deed of the 22d of June 1791, he assigned 
to one John Bennett y his executors, administrators^ and 
assigns the said demised premises for the residue of his, the 
said John Garland's^ term therein ; that John.Bennett ac* 
cordingly entered, and afterwards, viz. by deed of the 
2d of November 1801, assigned to the Plaintiff, his ex- 
ecutors, administrators, and assigns the said premises for 
the remainder of the said term then to come and unex- 
, pired; that the Plaintiff accordingly entered and was 
possessed thereof until ejected therefrom. The decla- 
tion then alleged, " that the said P. Best deceased, at 
the time of making the said indenture of lease, had not, 
nor had he, at any other time whatsoever, any right, or 
title to the saiddemised piemises, with the appurtenances, 

or 
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r any part thereof, in him, the said P. Best deceased^ in 
his life time, or any authority whatsoever whereby, or by 
virtue whereof, he, the said P. Best deceased, might or 
could lease or demise the said demised premises, or any 
part thereof, with the appurtenapces, or any part thereof, 
to the said John Garland^ to hold the ^me, or any part 
thereof, to him the said John Garland^ his executors, 
administrators, or assigns, from the said 24th day of 
February 1764, for, and during, and unto the full end and 
term of 99 years from thence next ensuing, and fully to 
be complete and ended ; and that after the making of the 
said demise by the said P, Best deceased, and after the 
said Plaintiff became such assignee of the said demised 
prejoiises as aforesaid, and during the continuance of tha 
said tqrm, to wit, on the 1st day of January^ in the year 
of ouirLord 1803, at Bodmin aforesaid, in the county of 
Cornwall aforesaid, the said Thomas Peorce became and 
was lawfully and rightfully entitled to have and enjoy the 
immediate possession of the said demised premises, with 
the appurtenances, under and by virtue of a title thereto, 
in opposition to the said title of the said Plaintiff to the 
possession thereof ; and the said Thomas Pearceheing law- 
fully and rightfully entitled to the said immediate pos- 
session of the said demised premises^ with the appurte- 
nances of the said Thomas Pearce^ afterwards and whilst 
the said Plaintiff so was in possession of the said demised 
premises, with the appurtenances, and before the expira- 
tion of the said term of 99 years thereof demised by the 
said P. Best deceased as aforesaid, to wit, on, ^c.'' pro- 
ceeding to state an ejectment for the premises by T. 
Pearce^ and judgment against the present Plaintiff, and 
writ of possession in consequence ; and concluding that 
the said P. Best deceased, in his life time, and the said 
T. Pearccy executor as aforesaid, since his death had not 
kept their covenant with the Plaintiff since he became 
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assignee of the covenant^ madeby the said P. Sesty in his 
life time, with the said John Gurhmd and hb assigns* 

The Defendant pleaded, <^ that the said P. Besty men- 
tioned in the said declaration, at the time of making the 
said indenture of demise therein mentioned, and from 
thence until and at the time of his death hereinafter men- 
tioned, was seised in his demesne as of fee tail: male of 
and in the said tenements, with the appurtenances,' men^ 
tionedinthe said declaration, and in the said indenture of 
demise, that is to say, to him and the heirs rs^Ae of his 
body lawfully issuing, and being so seized thereof, he, flie 
said P. Besty afterwards and before the making of the said 
supposed indenture of assignment between the said John 
Bennett and the said Plaintiff, also mentioned in the said 
declaration (to wit), on the 4th day of June in the year of 
our Lord 1794, at, Ste. died so seised of such his estate 
of and in the said tenement with the appurtenances 
without heir male of his body lawftilly issuing ; and so [he 
said Defendant say» that before the making of the said 
indenture of assignment between the said John Bennett 
and the said Plaintiff (to wit)', on the said 4th day of 
June in the siuid year of our Lord 1794^ upon the death 
of the said P. Besty the said term of years in the said 
tenements, with the appurtenances, granted by the said 
indenture of diemise mentioned in the said declaration, 
and the estateand interest of the said John Bennett in the 
same tenements, ceased, andbecameand werewhoUy void, 
ended, and determined." To this plea the Plaintiff de- 
murred, and the Defendant joined in demurrer. 



Lens Serjt in support of the demurrer. Whether the 
term of years became absolutely void or only voidable 
upon th^ death of Peter Besty still his executor is liable, 
under the covenant, to make a compensation to the 
Plaintiff for having the term taken away from him before 

its 
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its natural expirati<ni. It ivill be said that as the tenn 
was at an end upon the death of Peter Best nothing passed 
to the Plaintiff, and he is not assignee. Bat I contend 
that the Defendant is estopped from setting up that by way 
of answer which is the ground of complaint. P. Best 
covenanted that he had a right to demise for 99 years, 
and the pleaamounts to nothing more than stating a fact 
to have happened, which shews that the title was defec- 
tive. An indenture of demise estops both parties from 
-saying any thing contrary to the demise ; thus in Palmer 
V. Ekins, 2 Lord Raymond 1550., which wasan action of 
covenant for rent, it was determined that the lessee could 
not plead that the lessor before the demise had conveyed 
away the premises in fee, for that such plea only amount- 
ed to nil habuit in ten&ftientis^ and that the assignee might 
take advantage of the estoppel as well as the lessor him- 
sdf. 



1865. 




Praed Serjt. contrb. It is admitted that the term of 
years became void upon the death of the tenant in tail ; 
the only question therefore is. Whether the executor 
be bound by the estoppel ? Where an interest passes by 
the indenture of lease, and that interest afterwards deter- 
mines, the estoppel ceases. Thus it is said in Co. Litt. 47. 
b. <^ If^,,Ie8see,forthelifeof jB., make alease for years 
by indenture, and after purchase the reversion ioi fee, and 
J3. die, A^ shall avoid his own lease, for he may confess 
and avoid the lea^e which took effect in point of interest 
and determined by the death of jB." In the case of 
Brudnell v. Roberts y 2 fVils, 143, which was an action of 
covenant by the Plaintiff, as heir in reversion in &e to his 
fother, who was the lessor, against Defendant, who was the 
lessee, the Defendant pleaded that the ifother was only 
tenant for life and that the lease determined at his death, 
and traversed that the reversion belonged to him. The 
Court agreed with the counsel for the Defendant, that 
touring the life of the lessor the Defendant would have 

been 
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been estopped, but he being dead, and the lease thereby 
at an end, the lessee was as it were unmuzzled, and not 
estopped to plead the truth. This doctrine is also clearly 
laid down in Treporfh case, 6 Rep.i5, a., where the 
Plaintiff having declared upon a lease by A. and B. , and 
it appearing that ^. was tenant for life, remainder to B. 
in fee, and that both joined in the indenture of lease, and 
that A. wag still alive, it was resolved that it was the 
lease of A. during his life, and the confirmation of B, 
and after the death of 4, , the lease of B. , and the ccm- 
firmation of /I., and it was adjudged against the Plaintiff, 
for it was said that though the lease was by indenture, it 
riiould be no conclusion, for when the deed doth nothing 
enure by passing of an interest, it shall not be taken to be 
any conclusion no more than the lease for years of lessee 
for life by deed indented shall be an estoppel after his 
deaths This doctriue is further confirmed in Blake v« 
Jb^^er, 8 r. -«. 487 J 
Qfi this day the opioion of the Court was delivered by ,^ 

Sir James Mansfield, Ch. J. This is amotion of 
covenant, and the declaration states that Peter Best in 
1764 demised the premises in question for 9d years to 
John Garland^ and covenanted that he had good right to 
make such demise, and that Garland should quietly enjoy 
the premises during the said term \ that Garland in 17M 
assigned to Bennett ^ and Bennett in 1801 assigned to th^ 
Plaintiff, who was ejected by Thomas Pearce unde a title 
superior to that of Peter Best. The plea states that P^er 
Besty at the time of the demise, was seised of the premises^ 
in tail male, and, before the assignment by Bennett to th^ 
Plaintiff, died so seised without heirs male of his body^ 
whereupon the teim of years ceased and determined.^ 
UpoQ thc^e pleadings, it is clear that Pete:!* Best had m^ 
power to make a demise of these premises to continue 
for 99years if he should die without issue male ; but that^ 
it was a good lease so long as he should live, and be migbi^ 

hav^ 
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have lived till the end of 99 years. On this demurrer 
every fact is admitted ; it is clear therefore that at the 
time when Bennett assigned to Andrew^ Bennett had no 
interest in the premises; the lease is stated to have be- 
come absolutely void by the death of Peter Best without 
heir male. The lease then having become absolutely void, 
' what could be the operation of the assignment by Bennett 
to Andrew ? He could neither assign the lease nor any 
interest under it because the lease was gone. What right 
of any sort had Bennett P If any thing, it could only be 
a right of action on the covenant, and that could not be 
assign^ by law. As the person who made the assign- 
ment had no interest in the premises, the assignment itself 
could have no operation^ Consequently there is no ground 
upon which the |^resent action can be maintained, and 
tlierefore judgment must be given for the Defendant. 

Judgment for the Defendant, 
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«ss^ 



Stephen Luffkin and Others, Executors of John 
LuFFKiN, V. Thomas Nui<rii Esq, and John Han-^ 
SON Esq. 



Fa: 4ih. 



npiHE Lord Chancellor sent the following case to the A copyholder de- 
X. Court of Common Pleas. On the 28th of February "^^ ""^ copyhold 

tivrkf TIT 1 1 rr i i * • i * • »•»•» ^» tO J, S, tO hold fOT 

1795, Elizabeth Hotchkm^ widow (who is still alive), was ^ne year, and at the 

end thereof, from 
year to year, for 13 years more, in all 14 years, if the lord would grant licence, but so as not 
to create a forfeiUire,and covenanted that the lessee should quieUy enjoy daring the term afore- 
said ; and the lease contained many covenan]ts and provisoes applicable only to a lease for 
several years. After the .expiration of the first year, the copyhold was purchased by the lord, 
9nd surrendered to a trustee for him ; who immediately gave a rq^lkr notice to quit to J, S., 
no licence to let having been obtained. Held that, upon the expiration of the notice, the trus- 
tee might maintain an ejectment ; and that no' action would lie on the covenant for quiet en- 
joymentr Though the contents of the lease were know to the lord before he completed his 
purchase, and though the covenant of vendor against incumbrances contained an exception of 
the subsisting lease under which the tenants then held. 

tenant 
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tenant lor 1% of a messuage, tenement, and farm of itfx)iit 
51 BeresyCaXLtd Blagg'sFarm^tntAe at Great Bromlfym 
Essex ^ and bidden at a smaUliniiual qtiit-rent by copj of 
court roll at Hke nvili (tf tile lord, according to the custom 
of the manor ofChrettt Bromley wti^ theDefendaht Jimisou 
was befoi^ then, and ^tiU is linrd of that manor* 'Hie ease 
then set fcxth xierb&tvni an indenture made on the S8th of 
Februart/ 1795, between EUz^tbtth H^hkin and John 
Lufflciny-whet^j Elizabeth ffotdkkin demised, ^rai^ted, 
and to farm let unto the «aid John Lt^fkin, his execntois^ 
and administiratort all &at messuage or tenement hnd 
farm, together with aU houses, 4^. and a;^urteliiEuiceB m 
Great Bremlei/i commonly called Blagg*s Farrn^ then in 
tte occupation of the said JbAn Xii^{^,hisund^^tehfmfe 
or assigns, with a i^eservation of all timb^and undlerwood, 
and liberty of ingitess and egress td thct said EKzobeth 
ffi^chkin and her a86igns,and the next immediate remains 
der-man or reversioner, to have and to hold the said mes* 
suage, tenement, and farm, with the lands and appur* 
tenances thereunto belonging, unto the said John Luffkin^ 
his executors, and administrators, from the S9th day <^ 
September 1794, for and during the full end and term oi 
one whfde year from thence ne^ ensuing^ and Adly to be 
complete and end^, and at the end of the said term of 
one year, from year to year, for and during the term of 
13 years more, in all 14 y^ars,if the lord or lords, lady or 
ladies of the manor or manors of whom the said dembed 
premises are holden will give licence and ccmsent, and sa 
as the same or any part or parcel thereof shall not become 
forfeited or liable to be forfeited, yielding and paying 
therefcnre^ yearly and every year during the said teim, 
unto the said Elizabeth Jffotchtdn and her assigns, for sio 
loog time as she the said Elizabeth Saichkin shall live^and 
from mid immediately after her decease Imto such person 
or persons to whom the next immediate remainder or re« 
Tersicm of the same premises shall fot the time bein|r 

belong, 
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belong, the yearly rent or sum of 4s2L of lawful money of 
Great Britain^ on the two most usual feast days or times 
of payment in the year (that is to say), the feast days of 
the Annunciation of the Blessed Virgin Mary and St .Mi" 
chaelthe Archangel^hy equal and even portions, the first 
payment to begin and be made on the ioast day of the 
Annunciation of the Blessed Virgin ilfary next ensuing 
the date of these presents* Proviso for re-entry if the 
rent shall be in arrear S8 days, or if John Luffkin shall 
assign the lease, or demise or part With the occupation 
of the premises without the licence in writing of JE/i- 
zabeth Hotchkinj or her assigns, or the next remainder- 
man, or reversioner, oi^ if he sh^ll commit waste or make 
breach of all or any of the covenants. And tjie said John 
Luffkin covenants to pay the rent during theoaid term 
to Elizabeth JRro^cA^2;i,or her assigns,and also all rates and 
taxes, and also at all times, during the said demise, to 
maintain and keep the messuage, bams, 8^c. in tenanlable 
repair, with thatching,daubing,and glazing, and to keep 
in like repair the gates, fences, ^c. being allowed rough 
timber, and at the end or other sooner determination of 
the said demise quietly to surrender the premises so re- 
paired to Elizabeth Hotchkin^ or her assigns, or the next 
remainder-man or reversioner ; and also to spend upon 
the premises all manure, hay, and straw which shall 
arise during the demise ; and further, that he will not 
during the demise plough above 40 acres of the land, 
nor take two crops of grain successively from any part 
thereof without summer tilling (turnips and clover,pease 
and beans, if well hoed and kept free from weeds, not 
to be deemed a third crop), nor would fell any timber^ 
or trees likely to become timber, under a penalty of five 
pounds a tree toElizabethHotchkinjBnd her assigns,or the 
next remainder-man or re ver8ioner,nor assign the lease,or 
any part of the premises,or partwith the occupation there* 
of, or any part thereof, without licence obtained as afore« 
YoLtLN.R. N said. 
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said . A nd moreover that John LujffJcin^liis executors^and 
administrators will, in the last year of the demise, make 
and leave, and in an husband-like manner, ten or twelve 
acres of fallow land upon some part of the premises, being 
allowed for the same according to the custom of Ihe coun- 
try, and will permit the succeeding tenant to enter there- 
on in Jult/y and permit Elizabeth Hotchkin to sow clover 
and grass seeds in the last year of this demise at the same 
time the said John Luffldny his executors, or administra- 
tors shall sow soft corn ; and that he will n6t take any wood 
for firing, except what arises on making the fences, and 
the lops of trees for stakes which shall be spent upon tfie 
premises. And the said Elizabeth Hotchkin ^ for herself 
and her assigns, and the next remainder-man or rever- 
sioner, covenants to keep in tenantable repair the mes- 
suage, barns, ^c. glazing, daubing, and thatching only 
excepted, and to allow to John Luffkin, his excutors, 
and administrators for the fallows out of the last half 
year's rent, according to the custom of the country ; and 
in case rough timber shall not be assigned, on notice of 
fifteen days,'^will permit him or them to take the same, 
and also will permit him or them to use the bam for 
thrashing, and a piece of ground to fodder his cattle till 
Lady^daT/nexX after the expiration of the demise ; and 
that he, the said John Luff kin ^ his executors, and ad- 
ministrators, paying the above reserved yearly rent, and 
performing and keeping all other the covenants and agree- 
ments hereinbefore contained, shall and may peaceably 
and quietly have,hold, occupy, possess,aftd enjoy all and 
singular the abovementioned to be demised premises,witli 
the appurtenanfces, for and during the term aforesaid^ 
without the let, suit, trouble, denial,or disturbance of the 
said Elizabeth Hotchkin ^ot her assigns,or of the person or 
persons to whom the next inmiediate remainder or rever- 
sion of the same premises shall for the time being belong) 
or of any other person or persons by her or their means, 

tonsenh 
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consent, or procurement. And lastly, it is liereby mutu- 
ally agreed by and between the said parties to these pre- 
sents, and the said John Luffkin doth hereby , for himself^ 
his executors, administrators, and assigns, covenantjpro- 
mise, and agree, to and with the said Elizabeth Hotch* 
kin and her assigns, and to and with the person or per- 
sons^to whom the next immediate remainder or reversion 
of the same premises shall,forthe timebeing,belong,that 
he, the said John Luffkin, his executors j administrators, 
and assigns shall andwill,in case the saidElizabethHotch- 
kin J ox Joseph Bwc^en'flfg-e (at present the next immediate 
person in remainder or reversion), or either of them,sliall 
be minded or desirous, at any time or times during the 
said term hereby demised, ta possess or enjoy all or any 
part of the premises hereby demised for her or his own 
actual occupation, or for the purpose of building on,.and 
do and sliall give unto the said John Luffkiny his execu* 
tors, administrators,or assigns 12 months' previous notice ^ 
in writing of such her or his intention, leave, surrender, 
and yield up into the hands of the sdiidElizabcthJIotckkiny 
or the said Joseph Buckeridgc, all and every, or any such 
part of the said premises hereby demised as shall in the 
said notice, so to be delivered, be sf)ecified and declared, 
she, the said Elizabeth Hotchkin, or the said Joseph 
BuckeridgCj paying unto the said John Luffkin, his exe- 
cutorsjadministratorsjand assigns such sumor sumsof mo- 
ney, as a compensation for the giving up of the said pre- 
mises^ or any part thereof,as two persons^ one to be chosen 
byeach party , shall adjudge as areasonable satisfaction for 
the same; and in case of such two persons not agreeing, 
thensuch sumorj^umsof moneyas shall be agreed by a third 
person, to be chosen by such two persons not agreeing. 
And the said Eliz abeth Hotchkin for herself, her exec utors, 
and administrators, doth covenant, promise, ahd agree to 
and with the said John Luffkin^ his executors, admini- 

N 2 strators,, 
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strators^ and assigns, that in case the said Elizabeth 
Hotchhiriy or the said Joseph Buckeridge, shall be sa 
minded and desirous of taking all or any part of the pre- 
mises hereby demised for the purposes aforesaid, and da 
and shall give andleave to and for the said JohnLuffkiriy 
his executors^ administrators, and assigns such notice as 
' aforesaid,that then, and in such case, she, the said Eliza^ 
beth HotchkitiyOT the said Joseph Buckeridge^ shall and 
will pay unto the said John Luffkin^ his executors, ad* 
ministrators,and assigns,all such, sum and sums of money 
as the said arbitrators,, so to be chosen, or ia case of their 
difiering,the said umpire,shall adjudge tabe a reasonable 
compensation for the giving up all, orany part of the said 
premises, by the said John Luffkinyhis executors, ad-^ 
ministrators, and assigns. In witness whereof, Spc. 

The indorsement upon the above deed,, which is in 
the same hand writing as the deed itself, is as follows s 



Mrs. Elizabeth Hotchkiny 
Widow, 



to 



Mr. John Luffkin 



Lease of a farm at Great 
Bromlej/y from 
Michaelmas 1794 

Term - 14 



Expiring Michaelmas 1808 
Yearly Rent jg42 ft 



No licence for this lease was obtained from the lord of 
the manor within the year, but the lessee entered, by 
virtue of the said lease, immediately after the execution 
thereof, and continued possessed of the said premises, 
without any new demise, till^tig'if^^ 1801, when he died, 
having made his will, and appointed the Plaintiffs his 

ezecutors,whoregularlytookprobate,andhaveremained 
in possession eyer since their testator'js decease. The De-, 

jfendant 
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fendant Hanson having, on the 18th of September 1801, 
•contracted,as well with Mrs. Hotchkin aswith Lieutenant 
ColonelfiMcA-erirfg-ethereversionerjforthepurchaseofthe 
beforementioned messuage, tenement and farm, together 
with 13 acres of other land, partly freehold and partly 
copyhold, of the same manor, in the occupation of one 
John CowelL under a lease from Mrs. Hotchkin with a 
similar habendum^theyyhyMr.Hanson^s direction,on the 
lOth February 1802,surrendered Blagg*s JFarm to the use 
of the Defendant Nunn^ his heirs, and assigns, and Mr. 
Numt was on the same day admitted as tenant thereof 
upon the court rolls. The purchase-money was paid by 
Mr. Hanson y for whom Mr. Nunn is merely a trustee. 
At the time when Mr. HansoniigreeA for the purchase, a 
written contract was made containing an exception of 
all subsisting' leases (if any therewere),but before the pay- 
ment of the purchase-money, or surrender at the manor 
court, an abstract of the title was delivered to Mr. Han* 
soh*s agent,in which the terms of the lease to Luffkin were 
correctly stated, and in a deed from Mrs. Hotchkin BJid 
Colonel Buckeridge to Mr. Nunn^ on occasion of the said 
purchase, dated the 17th March 1802,there is a covenant 
against incumbrances,with an exception of quit-rents and 
services to the lord of the manor. *^ And also of the 
several and respective subsisting lease or leases, or agree- 
ments for leases, under which the present tenants now 
hold the same premises, or any of them." On the 19th 
March 1802, Mr. Hanson served a written notice upon 
Mr.iVMwn,that he,aslord of Great Bromley vasmoXy would 
not grant licence or consent that Mr. Nunn, or any other 
copyholder of thatmanor,shoulddemisecopyholds there- 
in for any term of years, and that he would not consent to 
the continuance of any under-tenancy longerthan at will 
or from year to year. On the same day, Mr. Nunn signed 
a written notice to the Plaintiffs to quit Blagg^s Farm on 
the 29th Sep^em&cr following, which aotice was served on 

N 3 each 
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1805t each of them on or before the 23d of the same month of 

^^*"^^""^ March. The quit-rent, payable for such farm, has been 

and Otliers regularly paid by the Plaii^tifF 's testator or themselves, 

r. and accepted by Mr. Ilansoriy to Old Michaelmas 1802 

^^'"' . inclusive. 

The questions for the opinion of the Judges upon the 
foregoing facts were, 

1st. Whether any ejectment would lie for the above 
messuage, or tenement, and farm, before the expiration 
of 14"years from the commencement of the lease ? 

2dly, Whether, if an ejectment would lie within the 
time and the tenant in possession should be evicted therer 
by, any action-cQuld l^e niaintained on the covenantfor 
quiet enjoyment ? 

Bayley Serjt. forthe Plaintiffs. I coiitend that no eject- 
ment will lie before the eii^piration of 14 years ; and that 
if an ejectment will lie, an action may be maintained on 
the covenant for quiet enjoyment. Nunn^ being the as- 
signee of Mrs . Hotchhin^ must stand in the same situation 
as herself, and if she could not maintain an ejectment, 
neither can he. Now Mrs. Hotchkin could not, for she . 
certainly contemplated a longer duration of the term than 
one y ear j as appears clearly by the power given to put an 
end to the lease on giving 12 months' notice. I do not con- 
tend that the dennse amounts strictly to a lease for more 
than one year,except upon ah event. It is a distinct lease 
for one year, with a covenant not to disturb the tenant for 
a period of 13 years more. That covenant might be impli- 
ed from the habendum which is to hold for one year^anda.^ 
the end ofthat year for 13 years more,inall I4years,so.a^ 
not to be a forfeiture. But though the lease does not con -** 
vey a strict legal right for more than a year (for if it did i ^ 
would create a forfeiture), yet the effect of the covenant ^ 
that neither Mrs . Hotchkin^ nor those claiming under her ^ 
will eject the lessee for 13 years more, is to make Mr§ — 
Hotchkin trustee for the lessee during that period. Th 

principle 
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principle, therefore, that a trustee shall not maintain an 
ejectment against his cestui que trust applies to this case. 
An ejectment is an equitable action, and if the eiffect of 
the deed, on the part of the lessor, amounts to a stipu- 
lation that he shall not bring an ejectment until the ex- 
piration of 14r years,- the Court may give eiffect to that 
intention upon the same grounds that a trustee is prevent- 
ed from maintaining an ejectment against his cestui que 
trust f notwithstanding he may have the legal estate. 
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Shepherd Serjt. contra was stopped by the Court. 



Sir James Mansfield Gh. J. The cases in which 
Judges have interposed to prevent a trustee from main- 
taining an ejectment have been confined to express trusts 
created in favour of the person sought to be turned out of 
possession,Tbut the trust in this case is created by artificial 
reasoning, and indeed it is not clear in equity whether a 
trust is to be inferred,for if it had been,the case would pro- ^ 
bably not have been sent here. We are to consider, who has 
the legal eststte, and what are the legal rights ; and unless 
it can be ma(}e out that the term mentioned in the cove- 
nant means an absolute term for 14 years, and not the 
term conditional mentioned in the demise, I think the 
Plaintiffi; must fail. If the Plaintifi^'s argument were to 
prevail, this deed would in efiect operate as a lease for 14 
jears without licence, and yet not create a forfeiture, 
ifhich is contrary to decided 6ases ; if the effect of the 
deed were to enable the lessee to hold, and to preclude 
the lessor from maintaining an ejeqtment, it would be as 

much a lease without licence as if the lessee had held 

under a regular habendum and tenendum. 
The following certificate was afterwards sent to the 

Court of Chancery. 
Having heard counsel upon this case, we are of 

ppinioh, 

N 4 ^ First. 
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First, That an ejectment will lie Tor the above-^men* 
tioned messuage or tenement, and farm, before the ex^ 
piration of 14 years from the commencement of the lease. 
Secondly. That if the tenant in possession should be 
evicted by such ejectment, no action can be maintained 
on the covenant for quiet enjoyment, 

J, Mansfield, 
J, HEAxk, 

G. ROOKE, 
A, CHAMEfl^E, 



Feb.Bih 



Marshall t, Biakenshaw. 



jj J . , rriHE first count of the declaration in this case stated, 

that Plaintiff, at the J- that whereas the Plaintiff heretofore, to wit, on, 
requestor f.B. and ^^.^at, ^c, at the special instance and request of one 

livered to them ■^' ^' ^^^ ^^® ^' ^'jsold and delivered to the said JB. JB, 

goods of a certain 
value, and that/in 
consideration there- 
of, and also in con- 
sideration that the 
Plamtiff, at the re- 
quest of the De- 
fendant, would for- 
bear and give day 

said sum of money ^^» ^^^ ^^^^ Defendant, by a certain note or memoran 

Defendant, by a 

cei*tain note or 

memorandum in 

writing, signed by 

hini, undertook to 

pay him the money 

and then alleged, 

that Plaintiff, relying on the*promise of Defendant, did forbear and give day of payment of 

the said Bvan,*ifc, After verdict for Plaintiff the Court refused to arrest the judgment, on the 

grouqd of the declaration not stating to whom the forbearance was given. 

fendant 



and M. B. divers goods, wares, andmelrchandizes of the 
said Plaintiff of great value, to wit, of, ^^c, whereof the 
saidDefendant then had notice,and thereupon afterwards, 
to wit, on, ^c, at, ^c, in consideration thereof, and 
also in consideration that the said Plaintiff, at the special 
instance and request of the said Defendant^ would for-* 
bear and give day of payment of the said sum of money, 



dum in writing, signed by him, the said Defendant, un- 
dertook and faithfully promised the said Plaintiff, 
amongst other things, to pay him the said sum, SfC, 
(proceeding to state money due from £, B. and iHf. B* 
and the time and mode of payment for which the De-* 



IN THE F0RTY*FIPTH YeAR OF GEORGE III. 



173 



fendant undertook). The declaration then alleged that 
the Plaintiff, relying on the above promise of the Defen- 
dant, ^^ did forbear, and from thenceforth hitherto hath 
'' forborne and given day of payment of the said sum of 
^' 140/. and the same, and every part thereof, still re- 
^* mains due and unpaid to the said Plaintiff." 

The Plaintiff having obtained a verdict: upon this 
coimt, 

Vaughan Serjt. now moved to arrest the judgment, 
because the declaration did not state to whom the Plain- 
tiff forbore and gave day of payment, and in support 
of the objection relied upon the case of Jones v, Ash^ 
humhaniy 4 Eastj p. 455. 

But the Court refused a rule to shew cause, observing 
that by necessary intendment E. B. and ilf • B. must have 
been the persons to yfhota the Plaintiff forbore, and 
thatjthough not specifically alleged,yet it appeared to be 
so with sufiicient certainty, -ofe. certainty to a common 
intent ; they also intimated that at all events the defect 
in the allegation, if any, was cured by the verdict, 

Vaughan took nothing by his motion. 
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Feb. 5th, 



Lake v. Smith. 



In debt for donble 
the yearly value, 
under 4 G. 2. c. 28. 
the Plaintiff, after 
stating a demise 
to the Defendant* s 
-wife, and her sub- 
sequent intermar- 
riage with the De- 
fendant, alleged 
in the first count a 
notice to quit and 
demand of posses- 
sion delivered to the 
Defendant and his . 
vrife, and in the 
second count alleged 
a notice to quit and 
demand of posses- 
sion delivered to the 
Wife previous to her 
intermarriage with 
the Defendant 
Held that to sup- 
port the second 
count the husband 
need not be joined 
for conformity, and 
that to sustain the 
action it was not 
necessary to have 
given notice to 
the husband sub- 
sequent to the in- 
termarriage. 



DEBT for rent. The first count of the declaration 
statedj^Hhat heretofore and before the intermarriage 
hereinafter next mentioned, and before and at the time of 
the giving of the notice to quit and making the demand 
of delivery of possession hereinafter also next mentioned, 
one Mcria Smithy the wife of the Defendant, but then 
Maria Pettity had been tenant to the Plaintiff for a term 
- of years (to wit), from year to^year, of a certaia tenet . 
ment, consisting of a messuage, dwelling-house, garden, 
and yard,with the appurtenances, situate in the parish of 
Saint George, SouthwarJcy in the coi^nty of Surrey of the 
said Plaintiff, theretofwe demised by the said Plaintiff to 
the said Maria y determinable at the will of the said Plain- 
tirf, or the said Marioy on the 24:th day of June in'every 
year, upon a du& notice being given by either the said. 
Plaintiff, or the said Maria, to the other, hatf a year 
previous to the said 24th day qfJune in any year, at and 
under a certain yearly rent, to wit, the yearly rent of 
twenty-two pounds of lawful money of Great Britain^ 
therefore payable by the said Maria to the said Plaintiff, 
to wit, at the parish aforesaid, in the county aforesaid ; 
and the said Plaintiff saith, that whilst the said Mariavras 
such tenant to him as aforesaid, and before the giving the 
notice to quit and making the demand of the delivery of 
possession hereinafter next mentioned, to wit, on the first 
day of Decemberyin the"'year one thousand eight hundred 
and two, at the parish aforesaid, in the county aforesaid, 
she, the said Marioy intermarried with the said Defeud- 
dant. And that afterwards, to wit, on the second day of 
December in the year aforesaid,at the parish-aforesaid,in 
the county-aforsaid, and after the said intermarriage, and 
d uring the said tenancy, by virtue of the said demise and 

the 
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the reversion aforesaid belonging to the said Plaintiff, he, 1805 . 

the said Plaintiff, made a demand and gave notice in ^'*-"v**^, 

writing to the said Defendant, and Maria his wife, for hAKB 

delivering the possession of the said tenements, with the smith 

appurtenances, to him the said Plaintiff on the twenty- 
fourth day of June thetinexty which was in the year of 
our Lord one thousand eight hundred and three, and 
thereby the said demi3e and tenancy, on the day and year 
last aforesaid, at the parish aforesaid, in the county afore- 
said, ended and determined ; yet the said Defendant, not 
regarding the premises, nor the statute in such case made 
and provided, nor fearing the penalty therein contained , 
after demand and notice in writing given as aforesaid for 
cleliyering up possession of the said tenements, with the 
appurtenances as afbresaid,to the said Plaintiff according 
to the said notice, did not deliver up the possession of the 
said tenementSjwith the appurtenances,or any part there- 
of, to the said Plaintiff according to the said demand and 
notice in writing, but altogether neglected and ifefused so 
to do, and wilfully held over the said tenements, with the 
appurtenances, for a long space of time, after,the said 
twenty-fourth day of June in the said year one thousand 
eight jhundred and three, to wit, for the space of five 
months then next following, and did thereby ,'\iuring all 
that time, keep the said Plaintiff, so being entitled to the 
said tenements, with the appurtenances as aforesaid,Iout 
of the possession thereof, and the said Plaintiff doth aver,, 
that the said demised tenemeuts,with the appurtenances, 
so held over and from the possession whereof the said 
Plaintiff was so kept out as aforesaid, at and during the 
time of the holding~over bf the same,were of great yearly 
value, to wit, of the yearly value of twenty-two pounds, 
to wit, in the parish aforesaid, in the county aforesaid, by 
means whereof, and by force of the $tatute in such case 
made and provided, an action hath accrued to the said 
Plaintiff to demand and have of and from tjie said Defen- 
dant 
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dant the sum of eighteen pounds six shillings and eight 
pence of lawful money of Great Britain, parcel of the sum 
of one hundred and twenty-four pounds thirteen shillings 
and four pence aboye demanded, that is to say, at the 
rate of double the yearly value of the said demised te- 
nements, with the appurtenances, during the time the 
same were so held over as aforesaid/' The second^ount, 
after stating the tenancy of Maria Smith as before, pro- 
ceeded thus, ^' And the said Plaintiff in fact says, that 
during the said tenancy last aforesaid, and befcnre the in- 
termarriage hereinafter next mentioned, to wit, on the 
second day of Dcccmftcr in the year of our Lord onethou- 
sand eight hundred and two, at the parish aforesaid, in 
the county aforesaid,the said Plaintiff made a demand and 
gave notice in writing to the said Maria for delivering 
the possessi(Hi of the said tenements, with the apput- 
tenances last aforesaid, to him, the said Plaintiff, on the 
said twenty-fourth day of June then next, ^hich was in 
the year of our Lord one thousand eight hundred and 
three, and thereby the said last«mentioned demise, and 
tenancy, on the day and yeav last aforesaid, at the parish 
aforesaid, in the county aforesaid, ended and determined. 
And the said Plaintiff in fact says, that after the giving 
the notice and making the demand as last aforesaid, to 
wit, on the twentieth day of June in the said year one 
thousand eighthundred and three,in the parish aforesaid, 
in the county aforesaid, she, the said Maria, intermar* 
ried with the said Defendant ; yet the Plaintiff, not re-^ 
garding," ^c, as before* There was a third count for 
use and occupation ; and a fourth upon a, quantum meruit* 
The Defendant demurred to the two first counts, and 
assigned for causes ^^ that it is not stated or alleged in, 
nor does it appear by or from the said first and second 
counts, or either of them, that any demand or d^mand^ 
for delivery of the possession of the said premises, or 
cither of them, or any part thereof, was or were made by 

the 
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the said Plaintiff^ or liis agent or agents tbereunto Iaw« 1805. 

fully authorized, at or after the expiration of the said 
teiiancies^ or either of them, in the said first and second 
counts mentioned ; nqr does it appear in , by, or from the 
said first and second counts, that amy demand of the pos> 
session of the said premises, or any part thereof,.was ever 
made of or upon him the said Defendant. And also for 
that, on the contrary thereof, it appears in, by, and ftoat 
the said first and second counts,that the said Plaintifi^ de- 
manded the possession of the said premises before the said 
Defendant was interested thetein ; and also before the 
said Plaintiff was entitled to such possession ; and also 
for that the said first and second counts are in other re- 
spects informal, uncertain, and insufficient," 

To the third and fourth counts the Defendant pleaded 
mU debet. 

The Plaintiff joined in the demurrer and the^ issue. 

jBiw^Serjt. in suppcHt of the demurrer^ The Plaintiff 
in this case has joined two counts which ought not to 
kave been joined. The' first is founded upon a notice to 
quit, given after the intermarriage between the Defen- 
dant and his wife to them ; and the seccMid,upon a no- 
tice given to the Defendant's wife before the marriage. 
In the lattelr case, therefore, the Defendant's wife ough^ 
to have been joined for conformity. 

But Me Court said,, that the offence was not complete 
imtil the day for delivering possession had arrived, the 
offence itself consisting in not complying with the de- 
mand to deliver possession at the time when it ought ta 
be complied with. And that as the estate was in the 
husband^s possession, at the time when the possession 
, was to be delivered, the offence was committed by him. 

Best Serjt. then insisted that if the husband was liable 
tabe sued alone, a denumd ought t»be made upon him ; 

ari4 
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1805. whom a penal action is to be brought. This is not all 

action for double rent, but for double the yearly value. 
There is a distinction between the 4 G. 2» and the 11 G. 2. 
The 4 G. 2. relates to notice given by the landlord, where 
it may be presumed that the premises are of greater yearly 
value than the rent paid. The 11 G. 2. relates to notice 
given by the tenant, and that statute gives a remedy by 
distress which might affect the property of other persons^ 
This circumstance operates strongly 'on my mind. For 
the two statutes being in pari materia^ may be considered 
as throwing light on each other, {a) It seems to me, 
therefore, that a demand ought to have been made upon 
the husband. 

H£ATH J. I cannot see any reason for two demands. 
The act speaks of one only, and that may be made before 
the expiration of the term, and that has been made. The 
estate of the husband is a continuation of the wife's 
estate. The double value has been called a penalty, and 
it is so in some degree, but the law is also a remedial 
law. 

RooKE J. If the case of Wilkinson v. Colley be law, I 
think that it decides the present case. That case has de- 
termined that nothing more is required than that a notice 
to quit should be given to the tenant ; and if he do not 
quit, he is liable to pay double the yearly value ; and the 
statute was there considered as a remedial rather than a 
penal law. The act indeed does give a penalty, but it is 
to the party grieved ; and this is a distinction which has 
often been taken between remedial and penal laws. Here 
the tenant receives a notice to quit, and then marries. 

(a) See the case of TtmrntM v. held n6t to be so far acts iDjKBi Mi* 

jRotoItMm, 3 l^ttiT. 603. where the teriik as to make a notice inwnJfy^g 

two acts of 4 G. 2. and 11 G. 2. necessary under the latter act be- 

wcre mach considered and com* cause required by the first, 
mested upon by the Court^aad were 

^ How 
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How is the landlord to know whether his tenant be mar- 
ried or hot, and if the deniand be not made before the 
expiration of the term, the penalty is not saved. The 
husband, when he marries, takes his wife with all her 
debts ; he is quite as likely to know this obligation to 
deliver possession, as the bond and simple contract debts 
of his wife, and yet it is not necessary to make a de- 
mand upon him before an action is commenced tot such 
debts. For these reasons, I think that judgment should 
be givtn for the Plaintiff. 

Judgment for the Plaintiff. 



1805. 



Lakb 

r. 
Smith. 



9 

ScoTT and Another v. TuoMt'soXi 

r IIS was art action on a pblicy df insUraticJfe, dated 
16th' September 1801, at and from Liverpool to Am* 
sterdam^against sea^riskandjireonfy yXxpongoodsonhbnrd 
the ship or vessel, called the Sophia Frederica^ at three 
guineas aiid an half ^er cent. The Defendant liinderwrote 
for 200/. , and the interest was averred to be in the Plain- 
tiffs. The action was brought to recover an average loss 
sustained by sta-damage. The cause came on to be tried 
the21stday6fZ>ecc/wJer 1804,before ChamSttJ. and a 
special j ury , when a verdict was found for the Pfeintiffs, 
by consent, for 200/., to be reduced by a reference in 
irespect to the amoimt, in case the Court should be of 
opinion tliat the Plaintiff was entitledto recover upon the 
following case. The Defendant underwrote the policy 
in question for 200/., andreceived the premium ; theship 
"Was a neutral vessel belonging to Dantzic ; 164 cases of 
jPauanwaA sugar, ofthe value of 1469/. 1^. llrf.,^epro- 
perty of the Plaintiffs,werc shipped at Liverpool for Am* 
sterdam previous to the voyage, which were loaded under 
his majesty's licence for the voyagri, and were the subject 
VoL.LN.R. O of 



teh. 8tfi. 

Policy on goods , 
on board a particu- 
lar ship from A, to 
B, ^' against sea- 
risk and fire pnly f , 
in the course of the 
voyage from A, to 
B. the ship was car* 
ried out of the 
course of the voyage 
by a king*8 ship, 
but b^ng after- 
wards released, 
she proceeded on 
the voyage insured, * 
and while so pro- 
ceeding, the goods 
insured sustained 
sea-damage : held 
that the under- 
writers were lialbfle 
for this loss. 
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of t}f.(^ iQj5\ir^ce. Ou th^ 22A S^ptmHr 18Q1, t^e ^fi 
vessel andcar|;o sailed from Z/2V^pop/upQi;ithp ^a,ij(J v,oy- 
andTIi^er ^^' stau^cb, jstrong, in good order ^d condijippi, ^ 
o. j^eU ai^jd ^ufficiisiitly provided in all respects. Ab^ij^t 

,Jfi).i^,J)([, onthe 1st Octoberjia the course oJfth^sai^' 
jVOjr^q, the said vessel was boarded by his ngiaj^^ty 's brig 
Raim^of^ixfiif!^ Saundersyyfhptjook 

possesisiionof the SojpAmJFVedenca^and carried her,against 
the yf^l^the captain and crew, out of the course of bier 
voyage to Amsterdam^ into Fcdniouthj wher^ s^g axrived 
about IS atnight, the same day, in possession of and un- 
der the direction of the officers of his majesty's said ship 
the Jtavetiy who moored and detained her there until the 
12th November 1801. On the 12th November ^ she was 
released and imniediately proceeded from Fajlmotah for 
Amsterddm. On the 20th November^ beingoflFthe coast 
0f J^ollandy she jnfi^ there detained by tempestuous wea- 
thei; w^til the 24tb; during which time she sprung a leak, 
1^ on tlie 24th November she arrived at Amsterdam j and 
ui^oaded he|r cargo, which was found to have sustained 
sea-dam^g^ ; but it \f as admitted on the part of the Plain- 
tiff, that no psurt of such sea-damage happened before her 
distention by the brig JRat)6». Whenthe said vessel sailed 
from Liverpool^ she wa^ frumished with all the proper do- 
cuments for the said voyage, which .were on board her at 
the time of the said detention. On the part 6f the De« 
fondant, it was cpi^tended that the said ship, being 89 
taken out of the course of her voyage to Amsterdam int^ 
jF^n?p»^A,wasadeviation andput anen4totbe imiinm^f 
7heiqijie$t|on for the opinion ofthe Court was, Wbetberi 
i^^der the circumstances of thi^il^ase, the Plaintiffis.iirinrfS 
e^^ed tp recover ? If the Court should b^ of opiiMOil 
that the isaid goods were covered by the insiiFanoey 
after, th^ ship was $o taken out of the course pi her 
iroyagQ^ a. yerdict was to be entered for the Plaintiffi^ f<tf 

Vicb damages. BgAhe arbitrator shoidd find due. If tbe 

Coprt 
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Cottrt should bi^ of (tpinito that tjie infturanoe yrUs deter- 
-mined by the abofe circumstaiioe, then ^ veidict to i^ 
•entered for defendant. . 

*■ It was agreed at the trial, that lat the ^esiie Neither 
iparty this case might be tiusied into a special rerdiet^ 

I 
Bayley 9erjt« fol'the jNaiiitifis. .The only question 
Arising lipon this case is^ Wihether the tinderwritevs ajpe 
^is^harged on the gFciund of tl^^ injury having h&pp^ned 
ite the carj^ oat of tbd direict <)dU]^e of the voyage, aid 
ia a plac6 to ttkiob the ship would not have gbtiebiit for 
the forcible interfe^rehce of tbekruizer \sj which 6h^ waM de- 
tained ? Deviation may be excusdd by the eircumstailces 
•which caused it, as if it be to seek cojitoy or to ^voM a 
•^orm. In Elton-v. flf^grfci^, 2 S/r. 1954., where a|)Olicy 
was effected on a ship, carrying letters of inUfciique, from 
Bristol to NewfounMand^ and the otAett Of the owners 
were to put a few hsinds on board any ptise that imght be 
tiaken, and send her i^ Bristol^ but ths^t&e ship shotild 
proceed to Newfouniiland ,- notwithstaiiiding which thte 
crewpbligedthe captaii^tOgo back to BHstbt-^iih a priae 
t^ken in the "^y^j and ih so doing tSie;ihip insuted waif 
ct^tired ; it v^iisMd that this d'evialiiorfti^ds^excused on 
ilccotittt of the iforce tacerctsed on/ the captain. In this 
case the deviation is excused becau!i$^ it was tliiavoidaby ; 
and if so, the voyage was not thereby put an end to. 
Notwithstanding this policy ii cefeflried to^i^^risk and 
fire, the uttdertiirtters take litHnith^i^elvi^ Wis- 

Hhg'from either of these causes, thot^' Occaiiicfecd by a 
dtelajp^ and ^totradtioii of tte' v6y%e^ which may be 
ttetibed to some OlJier caiisfe. Stippdsis^th*^ insurance to 
liave be<^h against fU^ only, stnd that,on the eve of the ship 
8ailing,'She h^ Met with an accident wliii^farhad delayed 
tier Toyage,and then she hsid proceeded diid been destroy- 
ed by fite, can it be doubted that the uriderprriters would 
havebeeldliirible? it\itcei^sofl)Huoly\PassmoreylBo^^ 

2 8f Pull 
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* PuU. 200, and Driscolir. Bovily 1 Bos. Sp Putt. 31$. 
proceeded upon principles similar to those which govern- 
ed the case of Elton v. Brogden. In those cases the ques- 
tion turned principally upon the return rfthe ship to 
Usbon (the y o jage being from Lisbon to Madeiray from 
Madeira to Suffix and from thence back to Lisbon)^ be- 
cawseial MarfciVfl the crew, being alarmed by reports of 
cruizers off Saffi^ quitted the ship and refiised to return, 
unless the captain would promise to sail immediately for 
IJsboH ; and \n the latter ease Mr. Justice Butter said, 
^^ Whether the deviation were justified by necessity or 
i^t rests upon one plain fact, viz. that, on receipt of the 
inteliigence of some Moorish cruizers being off Sajffiy the 
crew recused CO proceed. What then could the qaptaia 
do but return ? '* Now in those^ cases the underwriters uv« 
cuixed greater risk in consequence of the'retiim ofthe ship, 
and yet they were held liable. Suppose a ship insur^ 
^fr^m all perils, except fire, and that, when she is about 
to sail, a fire should happen, and the ship be prevent* 
ed from sailing so soon as she would<]ttherwise have done, 
. and that, after being repaired,sh$ should sail and b^ lost ; 
insuch case, the underwriters would be liable,] and yet 
th eir situation would oe different from what it woi^ld havf 
been if no fire had Jiappened, and the ship had sailed at 
the^^riod she first intendedf 



y 



Best Serjt. forlhe Pefendant. No case has been cited 
in which undenfritershave been called upon to pay un4e,c 
.cir<cum3tances;similar to those which have happened in 
this case, and it is clear that the underwriters on tlM^ 
policy did not contemplate the loss which h^s happened- 
Ha4not the ship been interrupted in her voyage an4 de» 
tained, she would have reached the endof her voyage her 
fore the time at which the loss happened. On whajt; prjj^ 
ciple of justice then are the underwriters called on to pay 
in consequence of this accident ? Aie they ,to be held 

liabk 



iw THE Forty-fifth Year of GEORGE III. 

liable for all risks arising from detention, though the 
policy is confined to sea-risk only ? If the argument of 
the Plaintiffs prevail, there wilt be no necessity hereafter 
to introduce the words " detention of princes*Vinto a 
policy, for without these words the assured will lie pro- 
tected from th^at peril. The principle upon which under- 
writers are discharged By a deviation is, that another 
voyage is substituted. Now suppose the ship in this case 
to be detained five years, and then to proceed to her 
original destination, would the voyage still be the same ? 
That deviation is justisfied where it arises from necessity 
cannot be doubted ; but then the deviation mustbeforthe 
benefit of all the parties to the contract. Deviation to 
avoid capture or a storm proceeds upon that principle ; 
but no case can be cited to shew that a deviation is ex- 
cused which is to avoid a peril to which the underwriter 
will not be liable if it happen. That circiunstance dis* 
tinguishes this case from Elton v. Brogden^ Driscoly. 
Passmore^ and Driscoly^ Bovil^ 
On this day the opinion of the Court was delivered by 
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. Sir James Maxsfielb Ch. J. who, after stating the 
case, proceeded tlius. For a short time I entertained a 
doubt whether on this limited policy the Plaintiff was 
entitled to recover. That doubt arose from not having 
sufficiently attended to the circumstances of the case ; 
and the argument and authorities cited have satisfied me 
that the Plaintiff is entitled to recover. The only ques- 
tion is, Whether, as the ship was taken out of her course 
by the captain of the king's ship and detained at Fal'f 
mouth J and the voyage was thereby made longer than it 
would otherwise have been, the underwriter is relieved 
from his obligation to indemnify the assured during^ the 
remainder of the voyage ? Nothing is more clear than 
the general principlcthat a deviation never puts an end to 
the insurance, unless it be tlie voluntary act of those who 

O 3 tave 
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1805» have the management of the ship^ Here the state of tfai 

^^ry^ case excludes the idea of the deviation(as the going to JW« 
and Another. tttouth has been called) haying been voluntary. The ship 
^' was carried there by force, and without any consent <rf 

those who had th6 management of the ship« Deviati(»l 
occasioned by force, and deviation occa^sioned by neces« 
sity are the s^m6^ for necei^sity is force. It is no matter 
whether it be the want of repair, or any other immediate 
^ dK»ger,whichrendersthe deviation necessary; Whenth^ 
deviation is necessary and unavoidable, it has no effect on 
the obligation of the insurer* Three or four cases have 
been cited. The last of them, namely, Driscol v. Pass^ 
i»!ore,proceeded upon the same principles as thatof JSAoK 
V. Brogden in Strange find both cases are distinguishable 
from this. In one of those Cases there was a deviation, the 
ship haying been carried back to Bristol; and in theothep^ 
the ship was forced to return by the crew. Though at 
iSrstit struck me that there was somethinglike a difieresce 
between a limited and a general policy ; yet, on furtllfcer 
consideration, I do not think that there is any difference. 
In the case of Elton y, Brogden, the Court do not seem to 
have considered the act of the crew, as amounting to bar* 
ratry, and indeed it would be difficult to make it appear 
that it was barratry. Assuming then th,at there was no 
barratry in that case, there is no ground for making a dis^ 
tinction between the present case and that of a general 
policy* Indeed if the act of the crew in Elton v» Brog^ 
den had amounted to barratry, it could have made no dif- 
ferencci It seemed to me at first that if a Defendant in 
an action on a general policy of insurance should insist 
upon a deviation, it might be answered that such devia- 
tion was occasioned by barratry which was another risk 
for w]iic!i the underwriter would be liable on the policy; 
But that would be ho answer ; since it would amount to 
t^harging the underwritei? under a declaration upon a sea^ 
risk, for barratry to which he could not be prepared to 

answwr; 
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Answer; Md he never cduld be liable, directly br in- 
directiy, on a declaration -which had only led Jiiin to de- 
fend himself against a sea<-risk. Considering this case, 
therefore, and the other cases ivhich have been decided^ 
I do not find any thing like a real distinction between the 
present insurance and the ordinary insurance, including 
all the riisks which are inserted in policies in geherdl. We 
are therefore of opinion that the Plaiiitiff is entitled to re- 
cover. 

Per Curianiy Judgment for the PMntiff. 

The Court gave leave to the Defendant to turn the 
^lasie into a special verdict. 
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TlIS was an action of replevin, wherein the Plaintiff Commissioneri, 
, declared that the Defendant, on the 8th day of No- '^"^^^ *» *f ^ ^^P**^- 
Temier 1802, took the Plaintiff *s cattle in a.<5ertain place ^ thmyearW and"^ 
called Rodells Ground^ in the parish o{Methzs>old^ in the ^^^^y ye<ur to rate, 
countjof iVbr/o/*, and unjustly detaiiied, S^c. charge, tax, and 

•^ ^ ' ** ^ . / ' assess certain lands 

The Defendant avowed that he took the cattle, and de« for a ceruin 



nam* 



tained the same by the authority of a certain act of par- ^'' ^^ y**"> having 
liament which was made and passed in the 35th year of ?^ J^^ ^ "! ^ 

^ • ■ ■ J . ^xky rate or assess^ - 

the reign of his present majesty for improy ingthe drain- mcnt for several 
age of the middle and south levels, partof fhe great level y^"*> ** i^n^ih 
ofthe fens called B^rffordic«e/,aiid the low landsadjoin- for one year and 
ing or near to the said levels, as also the lands adjoining , added to it the ar- 
or near to the river Ome^ in the county of Noffolk.r, '^*"«f ^^^'^K 

** ./ 7 ye^jg^ and levied 

drawing through the same to tjiie sea ^?y the barboUr of for tiie assessment 
King^s LinUym the said county, and for alteringandim- ^ "^^e inchiding 
provingthenavigationofthesaidriverO«2c,fromornear ^atnTTr^^^Sd 
a place called Eau Brinks in. the parish of Wiggenhall St. be due for the yean 

' respecting which no 
assessment had becfn made, and that the distress^ was therefore bad. 

O 4 Mary^ ' 



188 



CASES IN HILARY TERM 



1805. 




Marj/y in the said pounty, to the said harbour otKing^g 
hyim^ and for improving and preserving the navigatioii 
of the several rivers communicating i^ith the said rivjsr 
Ouze^ for and in this name of a distress, as well for a c^r* 
tain largp sum pf mpney (to yirit) the sum of 37/. IS^, lOrf, 
for so much money theretofore duly taxed, charged, aiid 
assessed under and by virtue of the said act, upon certain 
lands of which the said place in "Vfliich, S^Cj firpm the 
time of the making of the said act, hitherto hath been ai)4 
stiU is parcel, as also for a certain penalty, at the rate of 
3^. Arf.fgr every 205. of the said sum of 37/. 125. 10cF.,in« 
purred and forfeited under and by virtue of thp sq.id act, 
by reason of the non-payment of the said sum of 
37/. 125, lOJ. And (he Defendant also made cognizance 
to the same effect with bis avowry. The Plaintiff replied 
respectively, de injuria sua propria^ and issues were 
thereupon joined. 

The cause came on to be tried at the last assizes for 
the county of Norfolk^ before Mr. Justice Grose^ wheni^ 
verdict was found for the Plaintiff, damages I5., subject 
to the opinion of the Court, on the following ease : 

The lands, in respect of which the distress was taken^ 
are part of certain lands called Methwold Severals^ in the 
parish otMetkwoldj in the county of Norfolk^ and were, 
from the time of passing the said act referred to in the 
pleadings, to the tinte of takin^the distress, heldundera 
lease from the crownbyjRfcAordPaM/JbJre//esquire,and 
were occupied during the whole of that period by the 
Plaintiff as his tenant thereof. They are within the 
boundary of the act, and within the jurisdiction of the 
commissioners of drainage mentioned therein. They are 
also included in what is called Feltwell &rst district, aiid 
i^so in what is called the second districtan £he assessments 
hereinafter mentioned ; the said commissioners having, 
for the purposes of convejiience, divided the whole tract 
pf l^nd y|i\cl^ i? ?Jibject %Q the proyision^ of this act into 
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eleven districts. The Defendant has always been, since 
the passing of the act^ the sole collector of taxes duly 
appointed for the second district aforesaid. 

The 58th section of the act enacts, that the lands and 
grounds particularly specified and described in the begin- 
ning of ^that section (of which the premises in question 
are parcel) should yearly and every year fof the space of 
15 years (which has since been extended to the term of 
ten years by the 36 Geo* 3. c.3. to be computed from the 
54th of June 1795) be and the same were thereby rated, 
charged,taxed, and assessed ; and the said commissioners 
for drainage were thereby required toTatc,tax,charge,and 
assess the same during the said term with a yearly tax^not 
exceeding id.for and upon every acre of thef said lands and 
grounds, as well commons as severals, which said tax so to 
be assessed,rated,and charged, was,in respect to any lands 
on demise from his majest^,to be paid by the lessees there- 
of, so long as they should continue lessees of the same ; 
and on all other lands, should be paid by the respective 
owners or occupiers of the said lands and grounds so to 
be charged therewith yearly during the s^id term, the 
first payment thereof to begin and be made on the 24th of 
June 1795, and the remaining payments on the S4th day 
of June in each successive year, to such person or perspn3 
as the said commissioners for drainage from time to time 
should appoint to collect and receive the same, to be ap- 
plied to the purposes of the act. No assessment was 
made by the commissioners for the years 1795, 1796, 
1797, and i798, except as hereinafter stated. 

The first assessment made by the said commissioners of 
drainage, under the said act, bears date the 7th day of 
Julj/ 1800, and purports to be a rate of 4(f. per B.cre per 
annum on all such fen lands and low grounds subject to 
inundations, lying within the boundary of the said act in 
the district called the second district, for one year, com- 
ipencing the 24tb of June 1798 ^d ending 24th June 

>799, 
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l799yrwith af^ iloeatiiit of th^alrr^M]% ihendni^y iacl 
charges jyartieulsir sums oh the i^^rs^^ drid kndjs iberem 
mentioned, and is nmde oh RichaMPaul Jodt6lies(^\kiit^ 

The second assessment lAad^ By the cotottiis^ioiirts 
bears date the 7th day of August 1801, and ^xitpam tb 
be al rate of 4rf. perncr^per armufrt^ oii all such ien laiidi^ 
a«d !o^ grounds Csubjebt to imitidatibAs) lyiii^ Witfcitf 
the bowidjiry of the said act in the district csflted ih€ ie^ 
cond district, for oite year, commencing the 24th June 
1800, and ending d4th June 1801, with an account of 
the arrears then cfne, and this assessment is also made on 
Michard Pcml JddtreU esqum. ^ 

The third assessment ttmtfe by tl'ie said comntiissit>hen^ 
b^ars date the 26th o( August 1802, iliid purports to Be 
a*^mte of 4rf* an aerie js^er anicum^ cm all sUifi' fenlancfeattd* 
I<W groiltidk, subject to rnuntfcitions, lying i?^ithmilitf 
botmdaiy of the said act, in tlie district called' tfie-sC- 
cond cKstrict, for one year,' commencihg tlie 24tli J'Ani 
11802, with an account of arrears then due; this ai^sei^* 
itieilt is madeioil the Pfointiff by riame* 

'f hese three several Weisiiients were made at adjoutrf*' 
ed'quaiterily meetings, duly holden atid' duly adjourned, 
and' due notice ^^ks giveny of the s^aitie ; and also notices' 
for the'payitfeiltof the several taxes assessed in and By 
those three several assessihents Were respectively pu* 
blished and given, according to the directibUs of tUd att 
in that behalf* 

Ohthe 8th oi November^ 1802,tKe said taxes aridai-reairs 
not having becfn paid according to the notices, the*I)fe- 
fendantdistrained the Plairitiflr*s cattle, under a warrant 
or precept under the hands aihd seals of fiVe of the said 
commissioners of driftinage for 37/. 12^. lOrf. for eight 
years drainage taXy charged upon the Plairitiff for 
SS2«. Ir. 19p^ ; and also for 6/. 5^. 5|rf., being a' jfe- 
nalty of 3^* 4rf. for every 20s. incurred by non-pajntren^' 
of the said tai, arid notice of the distress, iogt^x yfitii' 
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^"im inrentory of the cattle diistfained^ was in due mastasi 
served upon the Plaintiff. • 

No other sum was ever demanded of the Plaintiff than 
the above sums of 37/4 12s^ lOd. and 6/. 5s. 5^. 

About ^yOOOL have been raised upon the country 
und^ the tax of 4ek per acre, and about 18,000/. of this 
fium have been already expended by the commissioners^ 
tihe greater part of which has been applied in discharge 
of the expences of obtaining the act^ which was con<* 
tested in three successive sessions, and the greater patt 
ofthe residue in payment of the expences since incurred* 

At the time of making the distress the commissioneis 
)ftad about ISOO/. dr 1400/. in the hands of their treasurer* 

The.qaestion foFtiie opuuQo; of the Court is^ Whether 
the Plaintiff is entitkd to recover i 

This case w^ twice argued ; fiM in Triniiy term lail 
by Selhn Serjt. for the Plaintiff^and Bqyiey Serjt. for the 
Defendant, and now in thi&tennbyjBe^/ Serjt* for the 
fomef^ and Lens Serjt. for the latter. 
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Arguments for the Plaintiff. The warra^itfovdis^ess, 
on which the Defendant relies, is bad, inasmuch as it is 
founded not on one, but oat tibree distinctiutes^ and each 
of those rates comprises se vefal years* For four years, nd 
assessment whatever appears to have been made,and then^ 
at the end of the fifth year, the commissioners assess for the 
year immediately gone by, and also inctode the arrears 
o£^e four years during which no assessment was made^ 
The same observation applies to all the assessments. Now 
the power given to the commissioners by theact is to 
make a rate " yearly and every year,'^ and not- to make a 
rate for a period longer than a year. Indeed it appears 
to have been the intention of the legislature that the 
rate should be made fiom time to time at certain* 
stated periodic, and that the commissioners shouldbe pre*' 
vaited frommakii^ one sweeping ra$e just as it should 

suit 
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18Q5. SBXtrtbeirxoinremence* If it' were otherwise, the tenant* 

might be obliged to pay a beayy charge upon the land, 
^ich be woiild hove no means of reimbursing himself 
by means of deductionf from bis rent ; for the lands upon 
which the <^harge is imposed being poor lands, a sweep- 
ing latefor several jrears would exceed the amotmt of 
the rent. In like manner^* a ren^inder<*man might be 
' compelled to pay this charge, hot on account of his own 
occitpattoii of the land, but t>n account of the occupation 
oftihis. predecessor the tenant for life* These circum- 
stances demonstrate that ncA only the words, but the 
spiritiafit&eact requires the assessment to be made an- 
mially. i A* lestrospective poor rate is bad, and that be* 
txsassi if permitted, it might fall heavy upon new comers 
in a parish, while their predecessors would altogether 
escape. .And yet tim words of thestatute of J?/iz., under 
which poor rates axe made, direct them to be made 
5! .weekly w (Ahtrxmer The same principle applies to 
rates made under, this act., > The distress therefore is al- 
together irregular, inasmuch as the warrant extends to 
the firrearsi of former; ^ean during which there was no 
assessment, and indeed, if supported in law, would be 
neither more nor less: .than af judgment for a^ small smn, 
and a writ of execution for three Gt\ four times the 
amount of that sum.. .With respect tq the penalties, |he 
warrant to levy them is also bad, if the argument as to 
the arrears prevails ; for no man is bound to pay that to 
which he is not liable, and consequently cannot incur 
penalties by his reftis^l. The warrant is also objec- 
tionable, on the ground that it is issued against Newton 
for arrears under an assessment made on JodrelL 



/ 



Ai^ngumenisforthfiiDefendani.' The 73th section of the 
act 'Completely answers the last i)bjeetion, for it makes 
the person in occupation of the land liable in the first in*» 

» 

stanqe fciir t|ie rate, though made upqn the owner, and 

though 
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ikiay:be:inadd)ei^^ii ^i<oii;th&b^n^6r'obimpiet^^'iknid 
seotioiif7€i prflfcvMa^ that iHa»ds be u^^ 
fi^nififi a^ftfatoultiir: iliitlieme^^A^any 'g69d8>o]r cfaat* 
teb^'i^Uclishtf^f^anyWifibbe'fiDMmdttpa^ 
disliaittiadflte t|i4lraccdiiiit4 iviathst, case, tliexefor^ the 
charge must fidl' upbii liOme piei^on not rated, for ther as<» 
cessment being made oipon yacaitt lands mil be levJed 
upon the first person who becomes the occupier of those 
lands. The period, for whick the power of imposing the 
rate was given by the 35 G. 3., was extended by an act 
passed in the following (a)year, and the preamble of that 
act, referring to the act of the preceding year, says, ^^ and 
whereas by the said act a yearly tax of 4d. -jperiwre is 
rated, taxed, charged, and assessed upon,'' 4*c. and.thtsu 
thestatute proc^ds to direct that ^' the said tax (^4^. per 
acre thereby laid and impose^" be continued for a fur- 
ther period. Although.^the wprds of,.the^i;st/act ,h^ 
" yearly and every year,|-^nd that perlia{)K^,in^y bqU^ 
better way for the cpnunissipners to adopt, . sttU 4)o1^vith^ 
standing this direction yearly to xedu<;e into fofcm a iCcr* 
tain charge alfeadyspecifijcaJlyimposedI^ythejieg^at1ue| 
the question i». Whether that direction be so impe^i9US \ 
that no other time for so reducing the rateinto fpcn^ea^ 
be substituted. It is ^videi^t that the act considers t% 
commissioners as mere ministerial ^igents for puttingi^^ 
form that rate, the propriety andextentof which is prc^ 
viously decided upoj^. The pase of The King v. Tamny/^ 
lA>rdIla^m. IQll. Salk.&^h S.C- only decides,li^a)L^ 
retrospective poor ratejiuist not be n^v^^ep. nomine^ Vpf 
doubtedly if a tenant for life bad made dcfaultfiiipayijiieiA 
of the rate, the lands wpukl be chargjeabic in the han^U^ 
the remainder-man,who could only re5Qi:t t^tli^ex^cu^i:^ 
jof the tenant for life, HaweYer ttet.ps^y appp^ ^9^^etfk 

hardship, 
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lUttddkips ti|e proTisions of the ftot "win not be alteiMl 
therdby; and indeed it is eqnaUy hai^ tiiiat the lands 
IhoiiM be dUH^eable ioi tbehtodi ofjackorentteaettits* 
Tht statute howetor has createdlkat hnr^Misp. By the 
43ifiiUj(.OTe^se6reare difected totbe appifiut^inJEari^fr 
fvmekyOTmtbinGOiinvosktkSot Easter/^ 
V. SpmroWj Str. 11S8^ theX^ourt refused! to quasfa>Qiia^* 
J^intment made aftfer that periocL Indeednh>JDuiirmU r. 
Boys y 6 T. 12.580. hotdKent/om expressly declntedthat 
a prospectr?^' poor rate n^ighit unqneiitiona^j: be g^oed. 
■■'•■••.•''■ /-U' . ••• •»! i^r.'.adt^'OuU. 

^ 'I'he opinion of the Court was riowdMiveitd fty ' 
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' ' Sir JamesMan^fiei^dCIi. J. Goilsidering'the'ObjecIs 
foV lyhich the statute in qitestidhwas passedV tod iviiieh 
Ire mtisif suppose to hivfe itefen deeihed vety beneficial to 
th^ public by the legislature, Ifeaniiot butrej^ret thatthis 
tltitiOn has not bee«r compromised. Witli a ^iew to carty 
ftftb execution the plan in wliich the act originated, a 
niodei^ktbtiixrhas been imposed on all those lands wMeh 
are to b^beiiefited by thit plte.^ The greater part of thtit 

Biit thi» Pfetintiff (or those by whom he is put forward) 
wishes to have the opinicm of the Court, Whether he-is 
boundt6pay.Wi1^respecttothegenemlqtiestion[arisin^ 
jjc^on the Vords of the act, and the power Of the dommis* 
doners' to make the rate in the way the rat^s in questioik 
liave been made, -we think it^ better not to gbte any 
iopihion, because there is a dear ground arising on the 
Ifmfrant "which enables us, though with great reluctance, 
to i^ve Judgment in favour of the Plaintiff. Unfortu- 
liateiy we are compelled to gratify the wishes of an in- 
^vidual at the expence of tl^ public,in a case in ivBIch 
it has never been intimated that the rates now in dispute 
were improperly assessed by the commissioners. The 
Defendant haa avowed generally under the act of 

pailiament] 
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parliament, whereas the sum for which the warrant was 
granted, and the distress levied, is a sum calculated upon 
three several rates ^lade in the yaa^ 1800, 1801, and 
180S, and each of which rates includes the arrears of 
those yesgr^ dwing which no a^esjsmejpyt whate^f \f€f 
%aB/3^. h^^^ ift is i^vident, from the l^uage of ^e 
ix^mojissipfi^s wd their proceeding^, t]b9ijt.lj^y ii^tCBfkd 
top^g^ p^^siojis not oi^ly with the, ^ums r9>ted and assess- 
>d upon them, but with .wjMt they imprpperly call sgrreaxs 
. of t|iq^ TatQ^Tirbich never were made. ; How then iis it 
p^^sj^lp to support this distress, founded pn q. warrant to 
leiry tl^ie arrears of d, tax. which the case itself states never 
was in fact imposed upon the Plaintiff and those other, 
persons chargeable under the act^? We do not decide 
whether the rate may or may not now be made for ea^^h 
^ear that has elapsed, and for which no rate has actually 
been made, but we think the tax for eac^h year mi;^st b^ 
uftpos^d by th^ coi^unissioners before any arrears for those 
y.e%r8^QaAli^§ levi^ed by distress. The consequence of this 
opiaipt^ wU^ b^9 eijtl^er that tihe oommisaionersmust make 
a^i^rs^s for t|;i6 several years during which they have 
9Qiitbe4 tptO^s^ any raJbe, qt if that should he deemed ' 
uupopsil^^ tl^^ must, apply to the legislature for a new 
fU5t <rf p^ftm^nt. 

P^ Quri^my Judgment for the Plaiqtiff. 
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Actum for these 
words spoken by ] 
Defendant of the 
Plaintiif in his pro* 
Icflsion of a phy- 
sician^ *^ Dr. S. has 
Bpset all we have 
done, and die he 
(the patient) must.*^ 
It was proved that 
the Plaintiif had I 
practised several 
jears as a physician^ 
and having been 
railed in during the 
absence of a physi* 
cian, who, with the 
Defendant, attend- 
ed the patient; the 
Defendant as apo* 
thecdry made up 
the medicines pre- 
scribed by the Plain- 
tiff for the patient 
in question. Quaere^ 
Whether on this 
declaration it was 
necessary for the 
Plaintiff to produce 
a diploma or other 
direct evidence that 
he had taken a de- 
gree in physic, in 
*order to maintain 
the action ? 



f i iHIS was an action on the case for defamation. 
A The first connt of the declaration stated, that the 
PlaintiflF before and at the 'lime of speaking the several 
false, scandalous^ malicious, injurious, and defamatory 
words after mentioned,was and thence continually hither- 
to hath been and still is a physician, and during all that 
time used and exercised and yet doth use and exercise the 
profession of a physician, and hath always hitherto be- 
haved and conducted himself in his said profession with 
great skill, care, judgment, and integrity, and before and 
until the speaking of the several false, scandalous, ma- 
liciou8,injuriou^,and de&raatory words after mentioned, 
had acquired great riches in his profession, and had de- 
servedly gotten and obtained the good will, confidence^ 
and <?sleem of many good and worthy subjects of our lord 
the king, who before and at the timfe of the speaking the 
said several false, scandalous, malicious, injurious^ and 
defamatory word after mentioned, had employed the 
Plaintiff as a physician in the way of his af(Hresaid pro- 
fession, to wit, at, Sfc, That the Defendant before and 
at the time of speaking and publishing of the several false, 
sqandalous, malicious, injurious, and defamatory words 
after mentioned, used, exercised, and carried on the busi- 
ness and profession of an apothecary, and had been ^and 
was retained and employed in his business and profession 
of an apothecary to attend, and had attended, and did 
attend one Richard Ilekden, who had laboured and was 
then labouring under a certain, dangerous and violent 
disorder, at, Sfc. That a little before and at the time 
of speaking of the several false, scandalous, malicious,in- 
jurious, and defamatory words after mentioned^ iht 
Flaintiif had been retained and employed in his said pro- 
fession 
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fession of apbysician to attend^andas such pbj^siciali bad* 
attended the said RichcBrdWelsd'fun^ so then labouring un** 
der the ^id disorder^ and had, i|^ the way of hi^ fiforesa>id 
profession^and to thebest of his skill and judgiujsnt there- 
in, prescribed ;for the said Richard Helsden such miedi- 
cines as to. the Plaintiff seemed prop^^r'and as were 
adapted to.thie :dis9tder ^undtr.KVhlch thQ«said Richard, 
Helsik^ was; languishing^ to m%y eit^ SfQ^' Yet^ha J)e** 
fendant^ well knowing th^. '^foresaid pirenus^', but cou.*^ 
triving, and wfpngfuljfy, and,.mi3tlieiou6lyinteindiug tor 
injure the Plaintiff in Jiis good na^e, fame, cr^edit, .ahdl. 
reputation.aforesaid,^andals^'iB.his said professioili of a? 
physician^ and to briug him^ »the sai4 Plaintiff, into great 
scandal, ignominy^t^o^ mistrujst among all his patients^ 
and other subjects of /<Kiur a^lijd lord the king, and to causer 
it to he b^Ueveclithatithe Pliiiiitiiff w$a ignoraat and ujI^ 
skilful in his aforQsftid pviOfesaion, and ihad condiicted 
himself ignoiauily a^nd ie^udAoioa&lyi towards and had 
prescribed impiroperlgr fox ^the wARichfirid Mtlsd^n 
whilst be was so*di^rdQred,(|ind w^s^person Aot fit to be 
retted or^ employj^ in ihl^;. aforesaid profe^ion,- and 
wholly to ruin the Fl^jgatiff o%4*^., al, Sf:.Gi^ mj^certxaa. 
discourse which Pf fend^nt the^ifuid thene had witiidivei^ 
good abd Worthy niubjects of oursaid lord the kiu^, of aud;^ 
conc^emiug the Plaiutiff in his said profession of a physi« 
cian, and. qf and, concerning his conduct in his said pto^ 
fission Awards the ^id Richard Helsdm^ be^the Dden- 
dant, then luid thera^ : in .the; presence and hedl'ing of 
those subjiects^ f^lsaly nnd maUoioil&lyi&iaid^:q;>i)ke, and 
p^blish^Ntbese ifals^, scac^i^^^i wi^m^mi injurious, 
and def|uufit<>ry words ifoljQwjUigj.Hrf' mfk fcoacetning. the 
Plsdf&tiff ill; his snid pr0£^9ioQv and of md eonoeruinjg 
hisj coi\duct. iahiaafOreistucfi^ro^efl^ion' towards the said 
Richard Jff^lsde^y that is to sAy^ f^ I:>(f»eaoiilg.himself 
the D^ffw^ant): and-Dr^ iSirdle^one. (meaning Thomas 
GirdUstaney of, t ^c* idoctor of physio^ ; jwho had be<- 
foie t^« as a pl^ician.^tDend^d anqL pis^scriii^ed medi'* 
VoLtI.N*R. . P cines 
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tines tot the said JiichardHclsden during the time he so 
as aforesaid laboured under the aforesaid disorder) both 
tJiought//e/*(/ew (meaning thesnidRichard IIeisden)wBJS 
doing well (thereby meaning that the said Richard 
Helsden was in a fair way of recovery) till Mrs. Ilels" 
dc»?^ (meaning Mar^ Helsden^ then the wife of the said 
Jlickardltetsden) called in Dr. Smith (meaning the Plain- 
tiff)j who has upset all we (meaning himself^ the Defen- 
dant, and Dn Girdlestone) ha;ve done, and die he (mean- 
ing the said Richard Helsden) must," thereby meaning 
and insinuating, and wishing to have it believed, that 
the Plaintiff had conducted himself ignorantly in the 
way of his aforesaid prpfcs^iort towards the said Richard 
Helsden^ w^A had in t\^ way of Bis aforesaid profession 
prescribed improperly for the "^aid jRi^Aarrf HehdeHj 
wMIsit he^was so disoxxlefcd^ and in such a manner as 
wt)uld necessarily ocoasioK his death, 
i -There wetfe two Other' i^ouhfts, in ^bioh * the -word§ 
wa^jrC law! with some Tariatibri*?.' Plea not guflty • ' 

At the trial of this tti\xfsl6^fyxe Sit James Mari.^etd 
C)h . J * at the last assizes fortbe 'feo^mty of Suffolk^ it was 
praved that Dr. drrffcy^(//w*,'who'wasaphysfcianat Yar- 
»iD2/^A'of longer standingthailDr-SwfY/f^jhadbeeaattend- 
iiig^ne RichaMIIelsdenns a patient, and t}iatthe Defen- 
dant wascmployed as his apothecary ; that Dr. Girdlestone 
being obliged tb^leave Yarmouth for a day, the wife of 
R* i/. bedirtie very aiixioiis during bis absent, and sent 
for the Plaintiff, whOMI? her husbaftdahd prescribed for 
him, .arid th& Dfsfendant iis apolbeOfiry made up the pre- 
scription ; thatbii'^ xet^A^Ht. Girdlesloric the next 
da:y,;!^faePiaintitf5l«p^ge(l-I*6f'tttiglit'be sent for, but Dr- 
^s refund to Wtesadf^becau^thci Plaintiff had been called 
in J and that'Shortlyisfter't]|£stb6 Defendant- spoke the 
words laid in the decluratioff^ at the office of the Town 
Clerk of Yntmouth. OlrtheptJrtb]?the Defendantyit was 
objected tliHttlK^Plaintiffinilst be)iionsiiitedj because he 
had not f)todtfce(i any evidence of his b^ing a regular 

^ • -piysician^ 
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physiciap, and in support of the objection the case of 
Moises V. Thorntony 8 T. R. 305. was cited. But his 
Lordship being of opinion that thei case of Moises v. 
Thornton did not apply to the case, overruled the objec- 
tion, arid the Plaintiff obtained a verdict for 100/. 

A rule having been obtained on a former day, calling 
on the Plaintiff to shew cause why this verdict should 
not be set aside and a new trial be had, 
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Seflon Serj t. now shewed cause. The allegations in this 
rteclaration were not such as made it necessary for the 
Plaintiff to prb^ve his diploma. lie merely alleged that 
he used and exercisedlhe profession of a physician. Now 
in Johnson^ s Dictionary a physician is said to be one who 
professes the art of healing, and the definition in the En- 
cyclopedia is to the same effect. The statutes respecting 
physicians make a distinction between graduates, licen- 
cisites, and common physicians ; the two latter descrip- 
tions of persons are libt allowed to practise within 20 
miles of London. In this casq there was abundant evi- 

* denre that thePlaintifl'practised as a physician. Had the 
-words spoken by the Defendant impeached the Plaintiff's 
title as a physician, and hsld the Plaintiff inade those 
"Words the subject of aii action,'he must in such case have 

* supported his title to the character of a physician by the 
. best evidence by which that title could be supported. 

Thus, if the Defendant had called the Plaintiff a quack, 

or, as in Moises v. Thornton^ had alleged that he was not a 

regular physician, the Plaintiff must have rebutted that 

imputaticm by producing his diploma. But the words 

- here only impeach his skill in that character which they 

admit him to be entitled to, and which the evidence in 

the case still farther proves him entitled to, at least in the 

. opinion of tljie Defendaqt, for the Defendant as apothe- 

. €arymadeuphis.prescriptioi|. In Moises^. ThomtonXhe 

.. allegation in the declaration was that the Plaintiff ". had 

P2 Vduly 
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duly taken the (iegree of doctor of physic,'^and upon tbat 
ground the j udgment of the Court proceeded, for in sup- 
port of that allegation n6thing but a diploma regularly 
proved could be received in evidence. The safe rule 
seems to be, that where a man's skill only^s impeached, 
and not his title, he need not prove his title ; tut where 
his title is impeached,and tlie Plaintiff wishes to vindicate 
that title, he must produce his diploma. But at all events 
it was unnecessary in this case for the Plaintiff to prove 
his title to the character of a physician, because both the 
Defendant's words and conduct are good jprima fade 
evidence of the Plaintiff being 'vyhat he has called Jbim- 
self in the declaration ; inai^much as the Defendant spoke 
of him as a physician, and treated him, as such by making 
up his prescriptions. Now upon this very principle pro- 
ceeded the case of Berri/man y. Wiscy 4 T. R. 3GQ^ 
where, in art action of slander by ^n attorney, for words 
spoken of him as such, charging him with swindling 
and threatening to have him struck o$*th6 roll of attpmies^ 
it was holden unnecessary for the Plaintiff to prove his 
.adir^ission as an attorney. So also in Radford q. L v. 
Mcintosh f 3 T. R. 632. y which was an action for pe- 
nalties on the post-4iorse acts by the farmer'of the duties, 
the Court of King's Bench resolved that proof of the 
Defendant having accounted' with the Plaintiff as 
^ farmer, relieved the latter from the necessity of prov- 
bkg his appointment from tilie lords of the treasury. 

Shepherd Serjt. contra It is perfectly clear that no 

actioh can be maintained for the words spoken by the 

^Defendant, except as spokeii of the Plaintiff in his pro- 

' ibsfflional character. Indeed the Plaintiff,byhis aliegaticiA, 

assumes that 'character upoti tihe record* which it was nc- 

I ■ ■ 
cessary for h^n to assume in oMer td support his actioii, 

viz. the character of aphysician. Nor would it have suf- 
ficed to state that hq was a doctor j for the term ^^ doc 

> tor" 
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tor'!* is uncertain) unless expljeiin^d by alleging, in what 
science that degree has beea granted., The s^venn^nt,^ . 
therefore, that the Plaintiflf is a physician^is either an in- 
sufficient averment, or an averment that he is a physician 
duly constituted. If it be the latter,, thep, according to , 
Moises y* Thornton, it must be proved by his diplopia. 
Nor does the conduct of the Defi$pdant,in making up th<^, 
Plaintiff's prescription,.or in speaking of him as a phy- ; 
sician,exempt him from the necessity of supporting by the. 
best possible evidence that professional character w)iich 
he assumes, and without which this action could not be 
;haintained. Suppose it had been said of the Plaintiff tha|t 
he was no more a physician than the horse;, doctor in the 
^own, must he not in such case have supported his action 
by proof of his being a doctor of physic ? Had the words 
qK)ken admitted the Plaintiff to be a physician duly con- 
stituted, vk. one having a regular diploma, proof of that- 
fact might possibly be thereby dispensed with. But such 
is certainly not the import of the words in this case ; and 
with respect to the Defendant having made up the inet 
dicine according to the Plaintiff's prescription, .it is no 
more than he would have done for any skilful person by 
whom he had been directed, whether a physician or not. 
Thecaseof P/ci/ordv. Gutch cited in Moises y.Thorntony 
8 T. iZ. 305, is precisely in point, for there the allegatioi^ 
was that the Plaintiff ^^ had used and exercised the pror^ 
fession of a physician," and proof Was adduced of that 
fact ; but Buller J . was of opinion that his diploma must 
jjevertheless be produced. TJie case of Bern/man y. 
Wise is distinguishable from this, because the Pefen-? 
dant by his Tyords admitted the Plaintiff to be on the 
roll of kttornies, which was all that was necessary to 
support the action, The same answer may be given to 
Radford q. t. v. Mcintosh / but it may be observed that 
the decision tn that case goes a great, way. 

' Cur. adv^ vult^ 

P 3 On 
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On this.day, the learned ^dges, not being agreed} (Ic^ . 
livcred their opinion seriatim. 

Sir James Mansfield OK. J. after stating the case, 
^ proceeded thus : The foundation of this action is the 
injury done to the PlaintifFin his character and practice 
as a physician. There has been some disput(5 about the 
meaning ofthcAVord^^ physician.'' The meaning oftlic 
word I take to be this, a person who prescribes medicine 
forthe sick. The declaration is founded on the practice^ 
of the Plaintiff. If, however, it was necessary to prove 
at the trial, by strict cvidencie of degrees, that he had 
lawfully practised, the objection to his recovery i^ well 
founded ; for the practice being the ground of the action^ 
l>oaction canbe.maintained for lesseningthat which ought 
nottoexist at all. The objection is founded upon reason 
and good sense: but the only question isy Whethef in 
this particular action upon these particular words, the 
evidence offered was not siiiTicient prima facie evidence 
that the l^laintiff had lawfully practised as a qualified au-. 
thoriscd doctor of physic ? If that evidence was not suf- 
• ficient to call upon the Defendant to s-liew the contrary, 
then the Plaintiff ought to have be en nonsuited. When 
the objection was first taken it struck me, that consider- 
ing the character of the Defendant, and tlie situation in 
which he stood with respect to the Plaintiff, and the 
nature of the words themselves, there was sui)ic|ent 
prima /flr?> evidence that the Plaintiff had practisedlawr 
^ully. I do not mean to say that in any case a person 
who practises unlawfully could maintain such au action, 
but that in this case there was sufficient evidence of law- 
jFul practice till the contrary was proved. I made a note 
of the question at the time as a matter of doubt ; I have 
pince considered it, and thjc opinions entertained by two 
pf my Brothers have given nie more reason to doubt of 
file propriet V of my opinion than I v^X first had ; but having 

ppin, 
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a^aia^ and again rcyolyed the matter in my mind, I have 1805. 

comeback to the opinion which I first held at tlic triaU 
The Plaintifl' had practised physic for many years withr 
out haying had his right to practise impeached or doubted 
by any one. Though there might be some difficulty in 
instituting a prosecution against a person for practising 
physic unlawfully, it is by no means impossible ; thestat. 
of Hen. 8. having confirmed the charter relating to the 
practice of physicians, which provides that no one shall 
practise physic without having been examined by the col- 
lege of physicians and obtained letters testimonial, with 
an exception ofpersons who have taken degrees in Oxford 
QX Cambridge . Since the union with Scotland it has hccn 
considered, tliough' I do not exactly know upon what 
ground, that a degree conferred by a Scotch university is 
of the same effect as a degree conferred by tlie universities 
of Oxford or Cambridge^ though in lookuig through the 
articles of union I find nothing upon the subject, ex^ 
cept that the four Scotch universities shall subsist as before 
with the^ame rights, Had the matter been attended to at 
the uijnon, some express provision would probably have 
been made ; but although no such provision was made, 
it has been generally undersitood that in consequence of 
the clause alhujled to, a diploma granted by one of the 
Scotch universities gi vos the same right to practise physic 
as a degree at one of^the English universities, and dis- 
penses with the necessity of being examined by the col- 
lege of pliysicians, and obtaining letters testimojiial from 
thence. Tliis right of examination is not very likely to 
be exercised upon persons practising physic, when it is in 
their po>ver for about Ml, to obtain a diploma from a 
Sco/c// university. But aperson,practisingphysic without 
any authority, is liable to a prosecution at the suit of any ^ 
person ; forasthe prohibition is general, and no particular 
mode of punishment is pointed out, it follows that he wlio 
^fiends f^gainst the provision is liable to an indictment. 

- P4 There 
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There is indeed a good reasofi why such prosecutions ar^ 
not instituted, arising from the difficulty of ascertaining 
whether a degree of diploma has been obtained or not 
But the proof, though difficult, is not.rmpo8sibIe. This 
being the law upon the subject, and Dr. Smith having 
practised physic four or five years, he is called upon to 
attend a sick person for whom he prei^cribes J and the De- 
fehdant is the apothecary employed who makes up the 
prescription. In this situation of things the Defendant 
utters the words charged in the declaration, and tvithout 
imputing to the Plaintiff any want of qualification by de- 
gree, treats the Defendant as a physician, calls him doc- 
tor, and ascribes to him mal-practice in his profession by 
imputing the death of Mr, Helsden to the niedicines pre- 
scribed by him. Considering therefore the nature of the 
words, and the situation of theDefendant,thaJ: the charge 
had no relation to the want of qualification, butmerelyjto 
the practice, and that it was accompanied by the expres- 
sion ^' Dr. Smithy^ I think that these circumstances af- 
forded sufficient pn/wa/ac/e evidence that the Fiaintiff 
was a doctor. And though it is true that in the country 
the word ^^ Doctor',' means little,yet when the Defendant^ 
who made up th^ prescription,called the Plaintiff by that 
name,I thought and I still think that it afforded evidence 
that he was an authorised physician. At the trial I was 
not aware of the cases. But I find that the Courts have 
holden evidence that a man has acted in a particular 
character to amount to proof that he >yas entitled to 
that character. The case of Moises v, Thornton was 
cited ; but it does not appear to me to apply. In that 
caselhe defamatory words related to the want of a diplo- 
ma ; the declajatlon contained an averment that the Plain- 
tiff had a diploma, and it was therefore necessary to prove 
it. The case otPickford v. Gutch is certainly stronger. 
There the defamation 'consisted in calling the Plaintiff a 
quack; and one misaning of the lyord quack is a person 

who 
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taown^ , bat.tlwj ii^cirdis more jcommoiily used iii oppo^ 
sitiouitaaphysicistn regular! j^ualified ; and in this sense, 
proof of the diplonui would be as necessary as in Moises 
V. Thorfiton. Thbse are the only aut!horitieis which apply 
to tfif> case of .n ^physician*. But: the case oiBerr^inanr'. 
WiseXae^xs a, caosiderable analogy to the present, arid 
thelr^^a«eiothersaLso which in some degree apply. In Ber* 
rtfman v. Wiscy the Court thouJght that the Defendaat'js 
Ihveatiof getting the Plaintifi" struck o£F the roll of attor- 
niesajjoountedtoprpof of the allegation in the declara* 
tkMl that the Plaintiff was an attorney. Yet this was biDt 
lt«light ground ; for the Defendant <;ould have no oejUgii 
ktHiwledge j^bat t^e Plaintiff was an attorney ;. he c^nM 
only know that he had practised, as an attorney; and^up* 
posing him'to be duly authorised, he threatens to get biin 
flrtmckoff the roll, H^re the Defendant caHs the Plaintiff 
f^ Doctor/' with reference to hispmctice, having made 
up the medicines prescribed. This indeed doen sot prove 
' "that .the Defendant knew him to be qualified« Biit the 
<case stands on the saioe footing as Benyifnan y , Wise :/aiid 
it might well be considered as a surj^ise upon the Plain** 
tiff that he'shpuld be called upon to prove himself adoctor 
after the Defendant had called him so in thi3 very tran3ac« 
tion. Mr.Jufitice JSM/ferjinthecaseofjBerrymaw y^WisCy 
says, that inthe ca$;e of all peace-officers, justices of the 
peace, constables, Sfc^ it is sufficient to prove that they 
acted in those cliaracters without producing their ap- 
pointment, and that even in the case of murder. So in 
.actions to recover double the value of tithes withdrawn, 
I^ord Kenyan seems to haveihought (a) that it would be 
sufficient to prpve^at the Plaintiff i^ in the actofreceiy* 
ing the tithes, . Jn.that case indeed I should have doUbtod 
whether further proof would not have^been necessary* 
But it is BQ very violent presumption tl^tt a man is act* 

^ («) See j^jToni v. M^fn^oshi 3 T« H, 634, 
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inglawfully until tbe contrary is' sfhewn. If abujtheror 
baker be abused for unskilfalness, :or misconduct in his 
trade, it will be presumed that he was lawfully carrying' 
on his trade, though he be not entitled so to do without 
having served an apprenticeship.^ I do not indeed say 
that these cases are precisely similar to the present, where, 
the fact of a degree having been obtained maybe ascer* 
taincdby arcferenceto the books of the univeri»itks, but 
the reason and sense of the thing are tbesame^ ; la^one 
case a degree is to be proved, and in the other a:seven 
years' apprentioeship. In the case ofRadfordv. M^ilntoshy 
the Court reUed upon th^cireumsUince of the D^fbndant 
^having accounted with the Pliintiif in the character of 

fittftcr general, as provingtTiat the PlaintiffwdiiiawfiiHy 
coiritled to that chajFactor, In the caseof JBitii/r v.TfiV* 
liiimsXd)^ Lord it/tam/fcWobsePVes, that all evidence is ac* 
cc^ding to the matter to which it isapplied , and tlie person 
ag^^idstwhom it is used: and the action there being for 
' non-rresidence, it was holden that acts done by- the De« 
febdant, as parso|i of the parish^ were evidence that he 
w&^ parson. The proof of qualification may vary ac*- 
cording to the subject as well as the person. If thescan* 
dal had related to the Plaintiff's qualification, as in 
Moises V. Thomtof?^ and Pickfdrdv. Qutch^ the evidence 
here produced would not have been sufficient, but the 
qualification must have been strictly proved. But here, 
according to the subject matter of the case, I think that 
the evid/cnce was sufficient. There is one more case upon 
the subject, and that is Cross \.Km/e^ G T./?.663., which 
was an action to recover a penalty against an attorney for 
prosecuting actioiiis without a certificate^^ and the decla- 
ration having only stated that the Defendant had done 
the several acts as an attorney, without averring that he 
was admitted, enrolled, or registered, ahd an objection 
Ibeing taken in arrest of jijidgment pU' this ground, Lop4 



(«) 5 T. JR. 635. n.tt. 
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Kenyon held that there was no foundation for the objec- 
tion, saying it is sufficient for this purpose that the De- 
fendant acted as an attorney. • This indeed ivas carrying 
the matter much beyond the former cascs^ for^it hardly- 
seemed to follow that a person hot enrolled as an attorneys 
was to be liable to penalties which applied only to atlor* 
nies enrolled in some court* But in the present case, ifi 
it were necessary to prove a diploma the consequence 
would be that aphysician, who having been educated ia' 
Scotland and obtained a diploma there, and afterwards 
practised for SO years at York or in London (and the 
longer he had practised the greater would be the danger), 
would be obliged to run the hazard of his diploma being 
lost, and must depend on the accuracy of the books of the 
university whenever he might be abused for mal-practice 
inhis profession. Where indeed the abuse relates to the 
want of qualification, the Plaintiff must prove it ; but it 
would be a great hardship that he should be obliged to do 
so wher6 the scandal is confined to mere misconduct. > Ou 
the whole, therefore, I am of opinion that sufficient jarwia 
facie evidence was offered to enable the Plaintiff to main-* 
tain this action, the Defendant not having adduced any: 
thing by way of answer. 
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Heath J. I am of the same opinion. I have no doubt 
that if this case had been tried fifty years ago, it would 
have been thought necessary for the Plaintiff to prove, by 
regular evidence, that he was a physician. I remember an 
action against a clergyman in M'hich, after proving in-r 
stitution, the questiqn was, whether it were necessary tQ 
prove induction also ? and it was held that after long 
possession induction miglit be presumed ; and certainly of 
late years the Courts have been inclined to relax the 
strictness of the old rules respecting prdof which were 
thought to be attended with great expence and difficulty. 
^smy*Lord has gon<) through thecascs^ I shallnotpursup 

them, 
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1805. them. NoBcof them are directly in point. . Put the 

question is, ivbether such a clear rule may not be ex* 
tracted from. them as m^j enable counsel to advise th§ir. 
clients^ tfithout rescnrtiag ito subtle distinctic^^, iniphat 
proof is necessary to be giyen ? Itseemstometl^litwh^re 
a Defendanty in the c(mrse of the, transaction; on ^bich 
the actism isfounded, hasi admitted the tit}e by yirtue of 
which ithe Plaintiff sues, it amounts to prima facie eyi* 
dence that th^ Plaintiff is entitled to sue. ! This,rul(S is 
subject to little difficulty* Some of the cases, though 
not ill pointy certainly bea^ strongly upon this subject* 
In the case Mrher^ the Defendant had accounted with tjb^ 
ij^naer of tb^ post^bqrse duty, jtbe Court tl^Qught t|^lt 
his conduct afforded a su^cient presumption that the 
Plaintiff ^aa entitled to the ^faaract^r of . feimef .of tbo^ 
duties. I . 

• JRooKB ; J,. I cannot but entertain great doubts of m; 
owh opiiiion, when I find that it differs from that of mjr 
Lord and my Brother Heaths The declaratiooi in this 
caseis fol* words, and it avers that the Plaintiff was and 
still is a physician, and hath used and exercisedthe pnu> 
tice of a physician. The rule of law has always been very 
strictly observed respectingtheproofofwords themselves, 
on this, ground, that men often speak words unadvisedly. 
Ify however, scandalous words be spoken,and those worcb 
proved,:the party is liable to an action. It has beencom 
sidered that words oifiten ^proceed from heat, , and ai^ 
spoken in haste,and that it is therefore necessary to prove 
precisely iiirhat the party said* If that be so, itappears 
to me that it would be laying down a very refined rule^ 
to hold that if the words spoken import an admission of 
the Phkintiff 's title, the title need not be proved, but that 
if they do not import such an. admission, it. must h^ - 
pfcved. Thus if the words had been '^ till Mrs. JST^ 
catted in Dr;,;SmzYft^wha I believe Ips no diplania,^c/' 
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tlie PlaLiriti^must prove his title^ bit if the lattet'trbirdB l^&S^ 

Vfcrp omittefl, then he need iiot. Crhis distinction seencs 
to me to be more su}>lle tharf wonld'be kllo^tilTh: old 
iimes wheii the Courts were more' stifi^it '' thifii iMy arfe TAVAPt 

norw. With respect to the case of thfe littbttiey , H<^hfetevet 
doubts I may entertain, I shall only s^y kt {ifei^ht'that 
I think, it was a strong case ; ^here the words directly 
alludedlio the PlaiiitiiT^s enrolment) since they coiitaihed 
a threat, that the Defendant would haV^ hith struck ot 
the roll ; but in the present case, the admission is founded 
on nothing more than thisj that the ftairitiff, being no- 
toribus^y practising as a physician, and the' Defendant 
employed as the apothecary to make tip the medicines^ 
the latter called the former " Doctor Smith /^ this doefe 
not appear to, me sulficient to excuse the Plaintiff from 
proving himself to be a physician. The complaint is 
this, " I am a physician, and the Defendant has slandered 
me in my prof;6ssion." The word .^* Doctor" is trery 
vague ; it ini^st therefore be coupled with the other ex- 
pressions, and with the circumstance of the Defehdarit 
having made lip thie medicines. I do not think that k 
counsel would be taiider any great difficulty in adVi^ifij^ 
his client up^ the necessary proof in such a cai^ as this. 

He would say, She Plaiiitiffin the declaration states him- 

. . .... ^ 

self to be a physician : there is indeed a casi^ which says, 
that if the words have admitted the Plaintiff's title, it 
need not be proved ; but these Vords do not admit the 
qualification, and therefore I think the diploihamustbe 
produced. As to the difficulty at producing the proof, 
if a man has taken a degree in^ii lEngtish university,' he 
ican scarcely be unde^ aby difficulty at all ; if the in^trii- 
ment undeY which he claims ha$ been lost, he may giVe 
parol evidence bf its former isxistence; and if he hds 
practi£(ed undelr k diploina ftom a Scotch university. He 
must Submit to the inconveliiience to which the itr^U- 
larities of thol^ universities may subjcfcthim« I ibelitiy 
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opinion in some degree fortified by the case of JPickford 
V. Gutch ; no one there , doubted of the pi;qfpriety of 
calling for tl^e diploma ; the distinction whether the 
title were admitted by the words ot not did not tfien occur 
to any one, nor can I now bring my mind to .assent fo 
the propriety of that distinction. 

Chambrb J. I am of the same opinion^ I do not 
think* that any evidence has been gircn of the Plaintiff' 
being a physician lawfully authorised to practise. All 
the material facts in the declaration are put in issue, con- 
seqi^ently they must all be proved by legal evidence. In 
general the strictest proof is required . Several cases in- 
deed have occurred introducing exceptions, but I do not 
think that this is one. Tlie fact of the Plaintiff being a 
physician is the very gist of the action. .1 wiU first take 
notice of the cases ; ob^rving, however, that I had rather 
rely upon the general principles of eviaeiice than on the 
few qases which may appear analogous to this. Those 
cases indcixl do not seem tome conclusive of the question, 
and som^ of them I consider as having proceeded rather 
too far. The rule of evidence, as applicable to the alle- 
gations in a declaration, depend upon the way in which 
the facts alleged are introduced ; if they be mere matters 
of inducement, they do not require such strict proof as 
those allegations wjiicl^ are precisely put in issue between ' 
the parties. So there are some instances in which strict 
proof is made unnecessary, because the party against 
whom it would ptherwise be requisite to produce proof of 
some particular fact has precluded himself, in the way of 
estoppel, by hi§ conduct, from disputing the fact. There 
are few cases indeed, in which a man's own acts operate 

. against him in the way of estoppel, though they may 
often be u*jed sls good prima f^ie evidence against him. 
Such k the rulq in actions against clcrgynf en for non- 

, rcsiden^e^^ which it is reasonable that the acts of the 

Defendant 
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Bfefelitfeni' as pnrsbh, dhd his receipt oFtlri^ emolumeritii • 
of the ^htirclr, sTi6uId bdici^dence igairisA^hihi that h^b' 
person, Hvithoiri' calling npon ihe*Plffih^Uff^o pnytW'th*^ 
Defendant's title f6rmaH;Jr.'Soih adfionkfot^iuBtraction 
of tithes, ^roof of the Deferidatil's fai*irier ^tftkriowledg'* 
mems of the PlaihtifPs titte tothetitlib as against the De*- : 
fendantwho is a wroiig-dofef i^ defeihed sufficient. And 
iiide^d it often happens that a Plaintiff is called uponto • 
pi^oidtf CC slighter evidence of title against a Defcndahtwho 
is^ a wrong-doer than he would against any other person. 
Vp6n this principle proceeded the case of Radford q. t. 
r. M'Intoshy though I think the principle was pushed t6o 
far in that decision. rThere the action being for piciialtiefe 
ulidcr the post-horse act by the Plaintiff as farnier gene» 
i&l, proof of his appointment as such was disj^nsed with 
i&^amstthe Defendant, because he had previously ac-f 
y4UmnicH with him as such. Perhaps it was just in that 
case to put the DeiFendaht to negative the Plaintiil*'s title 
tp'sue,by shewing that he was not fiirmer general, and to 
Ikoid the Defendant estopped from saying that he m as not ' 
9b without proof of the negative. The case of Berri/man 
V. Wise was a relaxation of the rules of evidence, though 
perhaps Under the special circumstances well warranted. 
There, the words spoken, were spoken of the Plaintifl as 
attorney in a particular cause, andbeinga threat to have^ 
Bim struck off the roH^ amounted to a distinct acknow- 
ledgment of his professional character as ah attorney. 
Indeed the Court proceeded entirely upon that ground. 
The ftext case in point is that of Cro55 v. Kay^^ 6T. /?• 
COS";, and it appears tft me that ohe of the principles laid 
Aaiwn in' that case mouH, if recognised and sanctioned, 
destroy all rules of evidence whatsoever. Therie the-ac-i 
tion was for penalties uiider the 25 G.S. c.80. which' 
ttiacAs that every attorney admitted, enrolled, or regis-* 
tered in tiny of the superior courts, shall annually take but 
i certificate ; and the declaration only alleged that the- 

Defendant 
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"^ wjE^, ^dmittedg^eip'plled, or registered* l^prd, JCei^yo^ ap« . 

p^W&l^h^y^ilwWwW^T ba?jtily> Wa "WJ^W in arrest 
of judgmei^tyjiihat ;tbe declaratipif jw^gpod. Thej pqiat ; 

indepcji.^^of/^judiciaUy decided, and surely it; wa»jtm» 

pos^ibliStfpr tli^e Court to supply an averment which was 

thg.yery gist.ttf the acf^on, and to hold the Defendant 

\\^]g XOf the peiialties. whether he was alleged to be 

within the provdsions of the act or not. Eet us, howerer, 

now co^sicl^f the case before the court. The 14 Sf 15 of 

R.9.' c.,6. eQntain3 not :a prohibition sub modo of any 

person, nptf^xamined by the college of physicians, or a 

gradi^ate.pf Oxford or Cambridge y practising physip 

- throughout England^ but an absolute,unq;ualified proj^i* ^ 

bition. Int^ course of theargum^t,much coiumeu^ wfjf. 

made.respectjj9gthe meaning of the. ^ord physiqia9,a!i4. 

lit wasinsisted that a man may lawfully pr^ct fcj; pl^y^^ 

though he has never taken any degrce,or in any jvyny cpjodr. 

plied with the directions of thjc stat. of II. 8. By tnat sta^j 

tuteall persons are prohibited, except .those. whq^yc; 

letters testimonial from the college of physicians,. ^^re 

graduates of Oxford.ox Candfridge^ha,ying acQomplisfied 

all thii^gsfortheirformwithout any grace. TheP^^tiff 

in this case,' b^ing a person who practises physiq ip. Eng* 

landyis within the provisions of thatact. With respeclttQ 

adiploma'obtainedwithoatany previo^^ie^ercise.pr^jtudy 

from one of the Scotch universities, by the mere payment 

of a sum<>f money , I do not know tha-t such a diploma ,wijl^ 

if strictly inquired into, authorise any j^erson to practiff 

physic. Those who obtain degrees slI Oxford ox Cam" 

bridgcy^e required by the stat. oiH. 8. to have f * accom* 

plished all things for their fonns without any grace," be», 

fore they can practise physic. The act of unioa may 

possiUy have put Scflitch degrees on a better footing than 

JE»g^A degrees. In the cases referred to by the Plains 

tiff's counsel^ the direct acknowledgments of th6 several 

characters 
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characters in wliich the Plaintiffs sued prevailed in their 
favour; but in tliis case the only acknowledgment by 
the Defendant of the Plaintiff's; professional character is 
that which arises by implication from the Defendant 
having called him " Doctor/' and made up liis prescrip- 
tions. Now we all know how flippantly the title of 
doctor is given to persons who have no pretension what- 
ever to it. Indeed those to whom it is given may possibly 
have acquired it in some foreign university. No presump- 
tion in the Defendant's favour can arisefrom his four years' 
practice* There are indeed many cases in which length 
of enjoyment may found a presumption of right, but here 
the qualification must arise from a diploma, licence, or 
degree, and there is no evidence in this case which would 
not tend to convict the Plaintiff of ipractising without a 
qualification. The very practice relied on will prove 
him guilty. With respect to the supposed inconvenience 
in case of the diploma or other instrument being lost, it 
admits of an easy remedy. The- Plaintiff knows -where 
he has obtained his licence, and he may supply the de- 
fect by secondary evidence. But what does tlve Defen- 
dant kncTw ? He must send to the two universities in 
England y to the college of physicians, and to all the uni- 
versities in Scotland^ and I do not know whether the 
union with Ireland would not also render it necessary for 
him to send to the universities in that part of the united 
kingdom. And he must produce witnesses to prove that 
he has made search in all those places. In point of in- 
convenience, there is no comparison. There being no 
evidence then but what would convict the Plaintiff of 
wrongful practice upon an indictment, I think he can 
maintain no action for the loss 6f those fees to which he 
could have uo lawful title. In this case, as the Court is 
equally divided, my opinion will have no effect, and as I 
dare say that this gentleman, in point of fact^ is legally 
Vol. I. N. R. Q autho* 
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authorized to prsclise, I am not sorry that the verdict 
which he has obtained will stand, , 

The Court being equally divided no rule was made, 
and consequently the Plaintiff retained his verdict. 



(IN THE HOUSE OF LORDS.) 

Askew v. Sir Robert MACKREtH, in Error. 

THIS was a proceeding in replevin in the Court of 
King's Bench at the suit of Sir Robert Mackrethy 
against Richard Askew. 

The Defendant made cognizance as bailiff of the Puke 
of Queensherry^ and justified the taking the goods and 
chattels mentioned in the declaration, on the ground 
that the said Sir Robert and John Martrndalcy on the 29th 
of November 1793, by an indenture duly executed by 
them, conveyed unto Thomas Couttshnd his heirs, amongst 
other premises, the mansion-house in which the said 
goods and chattels were taken, to hold the same to the 
said Thomas Coutts and his heirs, to the use, intent 

created a ti-ustee for ^nd purpose that the said duke should and might, from 

thenceforth yearly, receive and take, during the term 
of his natural life, an annuity of 2000/., to be yearly is- 
suing and payable out of the said mansion^^house and the 
said other premises, and to be paid to the said duke on 
the 9th day of itfa^ and the 9th day of November in every 
year, by even and equal portions ; and to and for the fur- 
ther use, intent, and purpose, that if any part of the said 

to be an insufficient annuity should be behind or unpaid twenty-one days after 

description under , ± ^ .^ 

if G. 3. c. 26. If the consideration for an annuity be paid by the clerk to the bankers of die 
grantee, the d^ed by which the annuity is granted must specify the name of such clerk> and 
describe him as the person by whom the consideration was actuaUy paid. 

any 



Feb. 27tli 1804. 

' Certain premises 
were conveyed 
by deed to a trus- 
tee to secure an 
annuity, in trust, 
if the annuity - 
should be in ar- 
rear 60 days, by 
lease, sale or mort- 
gage to raise the 
arrears, and permit 
the person entitled 
to the freehold to - 
receive the' rents 
' and profits of the 
residue, and he was 



of payment. The 
memorial of the 
annuity described 
the trustee to be 
** a trustee nomi- 
nated on the 0art 
of the grantee,*' 
without stating any 
of the trusts; held 
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^ny of the said days whereon the same ought to be paid 
as aforesaid, it should be lawful for the said duke, during 
the term of his natural life, to distrain iipon the said 
tnansion-house and 6ther premises, in satisfaction of the 
arrears of the said annuity ; and the said Richard Askew^ 
as such batlilF, justified the taking of the said goods and 
chattels as a distress for the sum of 8000/. due for four 
years, of the said c'mnual sum of 2000/. on the 9th day 
of November 1800. 

The Plaintiff below craved oyer of the indenture men- 
tioned in the said cognizance, and set it forth in his plea 
in bar, and the sdme appeared therefrom to be an inden- 
ture of five parts, made the 9th day of November 1793, 
between the said Sir Robert of the first part, John Martin^ 
date of the second part, Henry Mdrtindale of the third part, 
the said Duke of Queensberr?/ of the fourth part, and the 
said Thomas Coutts of the fifth part; and thereby, after 
reciting that certain premises therein mentioned hstd been 
conveyed by indentures of lease and release, bearing date 
the SOth and 31st days of October 1793, unto the said 
Henry Martindale and his heirs, to the use of the said Sir 
Robert Mackreth and his assigns for his life, remainder to 
the use of the said John Martindate in fee, ^d also recit- 
ing that the said Henry Martindale was entitled to certain 
other premises, therein particularly mentioned, for the 
residue of a term of twentyyears, in trust for the said Sir 
Robert Mackreth during his life, remainder to the said 
John Martindale and his heirs, and reciting that the said 
duke^ad contracted with the said Sir Robert Mackreth 
and Johri Martindale for the purchase of an annuity of 
2000/. for his own life for 14,000/., it was witnessed 
that in consideration of the sum of lifiOOL of lawful 
money of Great Britain to the said Robert Mackreth 
and John Martin(faie in liand, well and truly paid by the 
said duke at or before the sealing and delivery of the said 
indenture, the receipt of which said sum of 14,000/. they 

Q2 the 
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1805. (he said Sir Robert Mackreth and John Martindale did 

tjiereby respectively acknowledge, they the said iiix Robert 
Mackreth and John Martindale^ accord ing to their rcspec- 
Mackreth. (^ive estates, rights, and interests, did convey the said 

premises, to which the said Sir Robert Mackreth was en- 
titled for life, and the said John Martindale was entitled 
in fee as aforesaid, unto the said Thomas Coutts and Lis 
heirs, upon the trusts, and for the ends, intents, and pur- 
poses,and subject to the provisoes and agreements there- 
inafter lirai^ted, declared, or expressed and contained, of 
and concerning the same; that is to say, that the said 
duke might take the said auimity out of the same premises, 
and might distrain for the same thereon, in case default 
should be made in payment of any part thereof for 21 
days, and if the annuity should be in arrear 40 days, 
might enter on the same premises and receive the profits 
thereof until all arrears of the said annuity should be satis- 
fied, and subject to the said annuity, and the said powers 
and remedies for the recovery thereof, to the use of the 
said Thomas Coutts for the term of ninety-nine years, io 
be computed from the day next before the 4ay of the date 
, of the said indenture, without impeachment of waste, 
upon and for the trusts, intents, and purposes, and sub- 
ject to the proviso thereinafter declared and contained of 
and concerning the same term; and after the determina- 
tion of tilie said term of ninety-nine years, and in the mean 
time subject thereto and to the trusts thereof, to sucli 
uses, and for such intents and purposes a;s the same 
premises, at or immediately before the execution of tlie 
said indenture, stood limited aud assured in and by a cer- 
tain therein recited indenture of release and assignment 
of the 31st day of October then last past; and it was by 
the said indenture of the 9th day of November 1793 agreed 
and declared by and between the said parties thereto, that 
the said manor, hereditaments, and premises were limited 
to the said Tfiomas Coutts for the said term of ninety-nine 

years, 
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years, upon trust, to permit and suffer the person or per- 
sons entitled to the freehold of the same premises to re- 
ceive the profits of the same premises to his and their 
own use, until default should happen to be made in due 
payment of the said annuity, or some part, thereof, but 
upon trust, that in default of the payment of the said 
annuity for sixty days, the said Thomas Coutts might, out 
of the profits of the same premises, or by sale, lease, or 
mortgage of the same premises for all or any part of the 
said term of ninety-nine years, raise and levy sufficient to 
pay the arrears, costs, and charges, and permit the per*!', 
son entitled to the freehold to receive and take the over- 
plus of the rents and profits. Provided Always, and it 
was thereby declared and agreed, by and between the 
said parties to the said indenture, that from and after the 
decease of the said duke, and payment of all arrears of 
the said annuity, the said term of ninety-nine years should 
be at an end ; and by the said indenture of the 9th day of 
November 1793, the said Henry Martindale^ at the re-? 
quest and by the direction of the said John Martindale 
and Sir Robert Mackrcth^ did convey his said interest in 
the said premises, to which the said Henry Martindale 
Mas so entitled for the residue of the said term of ^ years 
as aforesaid, to the said Thomas Coutts^ to have and 
to hold the same unto him, upon such trusts, and for 
such ends, intents, and purposes as were thereinbefore 
mentioned of and concerning the said premises com- 
prised in the said term of ninety-nine years, or as near 
thereto as the respective property would admit ; and 
tlie said Sir Robert Mackreth and Johri Martindale did by 
the said indenture covenant with the said Thomas Coutts 
tliat they would, for the better securing the payment of 
the said annuity, surrender into the hahd^pf tille- lord of 
the manor of Marydown^ in the county of Southampton^ 
certain premises, in the said indenture mentioned, to the 
useofthesaid TAoma^ Coutts^ his heirs and assigns, during 
the lives of the said Sir Rol^ert Mackreth^ John Dicker^ 

Q 3 and 
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^nd John Windebank^ and the lives and life of ihe survU 
vors and survivor of them, upon such trusty and for such 
ends, intents, and purposes as are herein before n^cntioned, 
expressed, and declared, of and concerning the said terms 
of ninety-nine years and twenty years, or as pes^r thereto 
as the nature of the said copyhold would admit ; and the 
said indenture having been so set out on oyer as aforesaid, 
the said Sir Robert pleaded that the said duke, within 
twenty days of (he execution of the said indenture in the 
said cognizance menlioned, and in his jJea in bar set 
forth, viz, on the 11th day oi November 1793. caused a 
certain memorial thereof to be enrolled in the High 
Court of Chancery at Westminster^ as fpllows ; (that is 
to say) 

A memorial to be enrolled in the High Court of Chan-» 
eery, pursuant to an act of parliament passed in the 
17th jrear of the reign of his present majesty king 
George the third, of indentures of lease and release, bear^ 
ing date respectively the 8th and 9th days of Novem-i 
i>erj in the year of our Lord one thousand seven hundred 
^i^d ninety three, the lease inadp between John Mar-^ 
tindaUy of Cookham^ in the county pf Berksy Esquire, 
and Robert Mackrethy o( Ewh^rsty in. the county of 
Sowf Aamj5^o^,Esquire,oftheonepart ; and Thomas CouttSj 
of the Strand J in (.he county of Middlesex y of the other 
part; and the release m^e between the said Robert 
Mackrethy of the first part ; the said John Martindale^ of 
the second part ; Henry Martindale^ ofKnightsbridge, in 
the said county of Middlesea^y gentleman, a trustee for the 
said John Martindah and Robert Mackreth, of the third 
part ; the most noble William duke of Queensberry, of the 
fourth part ; and the said Thomas Coutt&j a trustee nomi- 
jfiated on th^ part of the said duke, of the fifth part; 
-^hereby the said Robert Mackreth and John Martindale^ 
in consideration of 14,000/. of lawful money of Great 
Britain tpthem the said Robert Mackreth and John Mar* 
findal^ well and truly paid by the said duke, did grant 

unto 
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unto the said duke and his assigns one annual sum or clear 
yearly rent charge of 2000/., issuing and payable out of 
certain lands therein particularly described, for and during 
the life of him the said duke; also of a certain bond, 
bearing date with the abovementioned indenture of re- 
lease, whereby the said John Martindale became bound 
to th^ said duke in the penal sum of 28,000/., with a con- 
dition thereunder written, that ii^ consideration of the 
sum of 14,000/. to the said John Martindalcy paid by the 
said duke, he, the s^id John Martindale^ should pay to 
the said duke, pr his assigns, one annuity or clear yearly 
sum of 2000/, of la\Yful money of Great Britain, for and 
during the natural life of him the said duke ; and also of 
a warrant of attorney, bearing date with the abovemenr 
tioned indenture of release and bond, authorising the at- 
tornies, in such warrants named, io appear for the said 
John Martindale in his majesty's Court of King's Benchj 
as of this Michaelmas term, Hilart/ term next, or any other 
subsequent term, and receive a declaration for him in an 
action of debt at the suit o( thp said JViUiam Duke pf 
Queensherry, and to confess a judgment for the sum of 
28,000/., besides costs of suit, and which said indenture 
of lease, as to the execution thereof by the said Robert 
Mackreth and John Martindale, is witnessed by William 
Frogatty of Castle Street, Leicester Square, London; and 
the said indenture of release, as to tlie execution thereofby 
the said Robert Mackreth^ John Martindale and Henry 
Martindale^ is witnessed by the said JfilliamFrogatt, and 
Edward Robson, his clerk; and the said bond and war- 
rant of attorney, as to the execution thereof respectively 
by the said John Martindale, are witnessed by the said 
William Frogatt; the sum of 14,000/. abqve mentioned, 
to be paid by the said William Duke of Queensberry to 
the said Robert Mackreth and John Martindale, was so 
paid in fourteen notes of the B^k oi England, of 1000/, 
each^ and numbered as follows (setting out the numbers). 

Q4 And 
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And the said Sir Robert thereupon pleaded in bar, That 
no other memorial of the said indenture in the said cogni- 
zance mentioned was enrolled of record in i\ie said High 
Court of Chancery within twenty days of the execution 
of the said indenture, and that the said sum of 14,000/., 
in the same indenture mentioned to be paid to the said 
Sir Robert Mackreth and John Martindale by the said 
duke, was not paid to th^m, or either of them^ by the 
said duke, ' 

And the said Sir Robert Mackreth further pleaded in 
bar to the said cognizance, That the said sum of 14,000/., 
in the said indenture and memorial mentioned to be paid 
to the said Robert Mackreth and John Martindalehy the 
said duke, was not paid to the said Robert Mackreth and 
John Martindale. 

And the said Sir Robert Mackreth further pleaded in bar 
to the said cognizance,vThat the said sum of 14,000/. in 
the said indenture mentioned, and by the said memorial 
alledged to have been paid by the said duke to tlie said 
Robert Mackreth and John Martindale^ in fourteen notes 
ofthe Bank of £wg"/flwd,of 1000/. each, and numbered as 
in the said memorial is mentioned, was not nor v/as any 
part thereof paid by the said duke in notes of the Bank of 
England* 

Upon these three pleas issues were joined. At the 
trial a special verdict was found, ivhich stated. That the 
said annuity of 2000/. per annum 'was purchased by the 
said duke of the said John Martindale^ and that at the 
time the same was so purchased the said JoAw Martindale 
was seised in his demesne, as of fee, of and in tte rever- 
sion of the said mansion-house in which the said goods and 
chattels were taken, expectant on the determination of 
Sir Robert Mackreth\ estate therein ; and that the said 
Sir Robert Mackreth was then, and at the time of the 
finding of the said verdict, seised of and in the same in his 
demesne, as of freehold^ for the term of his natural life ; 

and 
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and that the annual value of the estate mentioned in and 
conveyed by the said indenture, at the time the said an- 
nuity was so granted, and from thence till the time of 
giving the said verdict, had not exceeded the sum of 
1500/. ; that the said Sir Robert^ at the request of the said 
John Martindale^ agreed to join with him the satid John 
Martindale in charging the said annuity on the said 
estates of the said Sir Robert; and John Martindale 
and the said Sir Robert did accordingly join in and ex- 
ecute the said indenture; that the said 14,000/., the 
consideration of thi said annuity within mentioned, being 
the proper money of the said duke, were, at the time of 
the sealing and delivery of the said indenture by the said 
John Martindale and the said Sir Robert ^ paid in fourteen 
notes of the governor and company of the Bank of 
England^ of lOOO/. each, and numbered as in the said me-r 
moiial is mentioned, and expressed to be payable on dcr 
mand to the said John Martindale in the presence of the said 
Sir Robert^ and by and with his privity, knowledge, and 
consent, by Mr. tldward Lenn^ then a clerk of Messrs, 
Coutts and company, the said duke's then bankers and by 
the said duke's directions ; that the said duke was not prcr 
sent at the time such, payment was made, nor was the said 
indenture withinmentioned sealed and delivered by the 
said duke at the time of such payment; that the said Sir 
Robert and John Martindale signed aareceipt for the con- 
sideration money, but that in fact the whole of the con- 
sideration money was then paid only into the hands of 
the said John Martindale^ and to and for his sole use and 
benefit, though the said Sir Ropert was present and as- 
sented to such payment at the time the same was made, 
he being merely party to the deed for the purpose of con- 
veying his said life estate and interest in the said premises 
iu which the said goods were taken, Tor securing the pay- 
ment of the said annuity. 

Judgment 
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Judgment was given for the Defendant upon all Ibe 
^sues. 

This judgment of the Court of King's Bench was 
founded on three objections to the validity of the said 
annuity, 

First. Because it was staled in the said indenture of 
the 9th of November 1793, and in the said memorial, 
that the said sum of 14,000/. was paid by the said duke 
to the said Sir Robert Mackreth and John Martindale^ 
whereas in fact it was paid by the said Edward Lenny the 
agent of the sq.id duke, and the said duke was not present 
when the said sum of 14,000/, was paid. 

Secondly. Because it was stated in the said indenture 
of the 9th of November 1793, and iu the said memprial, 
that the said sum of 14,000/» was paid to §ir Robert 
Mackreth and John Martindale, whereas in fact it was 
paid to the said John Martindale only, for his sole use 
and benefit. 

Thirdly. Because it appeared by the said indenture of 
the 9th November 1793, that the said jestatcs therein 
mentioned were conveyed to the said Thomas Coutts^ upon 
divers trusts which are not specified or set forth iu the 
said iqemorial, . 

To reverse this judgn^ent of the Court of King's Bench, 
avfit of error was brpught ?md the conunon errors 
assigned, 

The Plaintiff in error prayed that the judgment might 
be reversed for the following, among other reasons : 

With respect to the said grst objection above men- 
tioned, it is admitted that the Legislature meant by the 
annuity act 17 G, 3. c. 26,, that there should he a memo- 
rial, which should be a faithful abstrjuct of every grant 
of an annuity, and therefore thp first section, which is 
the leading feature of the act, requires that there should 
in every case be a memorial, and also that that memorial 

should 
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of all the parties for whom they are trustees, the names 

of all the witnesses, the annual sum to be paid, the live3 

for which the annuity is granted, and the consideration 

for granting the same; all which it is insisted are accu<^ 

rately stated in the memorial of the present aimuity* H 

is observable that this first section, though it requires 

the memorial which was undoubtedly intended to di6«« 

close every thing material in the deed, only requires the 

names of the parties, and for whom they are trustees, or 

in other words, by whom^ and on whose bel^alf the trans^' 

fiction took place. 

The third section, which relates only to the deeds, 
directs thgit they shall set forth the consideration, and the 
names of the persons by whom or on whose behalf it was 
paid, an expression which, by reference to the first sec- 
tion, which directed the form of the memorial,, must be 
construed to mean, not the hand which paid the money ,^ 
or laid the same on the table, which was not required in 
the memorial, but, agreeably to the first section, the perv 
son whose money was paid, or if paid out of one per- 
son's monies on behalf and for tlie bene^t of another, the 
name of such other person. This appears to be the 
maiufest meaning of the law^ as contained in the third 
section, because undoubtedly the deed, which was secret 
and kept in the custody of the grantee only, could never 
be intended to be more explicit than the memorial which 
was a public clue to it ; and the very use and intention 
of which was to register a public memorial of every thing 
which could appear by production of the deed itself, 
on pain of avoiding the grant, and surely therefore if the 
legislature had intended that the very hand that paid, and 
not merely the person whose money was paid, should ap- 
pear upon the face pf the grant, it would have rather re- 
quired it in the memorial which was public, than in the 
grant Tvhicb Tvas secret, or at all events in both, instead 

of 



/ 



•^Si 



CASES IN HILARY TERM 



1805, 




of requiring it in the deed only, a provision frivolous and 
nugatory. When therefore the case of Williams v. The 
Duke of Bolton, reported in2 Vesju^. I38.ai\d4t Brown's 
Ch. Ca. 297.5 was insisted upon by the counsel in the case 
of Dalmer against Barnard, 7 Term Rep. 248. , which was 
the first decision in the Court of King's Bench on this 
point, Lord-Chief Justice Kenton revolted at the argument 
of the counsel till they insisted on the authority, and his 
lordship said qui fadt per alium facit per se, a maxim 
which occured also to the Barons of the Exchequer in|a sub- 
sequent case, till the decision of Williams y.The Duke of 
Bolton was brought before them ; a decision which both the 
Court of King's Bench and the Exchequer felt themselves 
bound by, pnaccountoftherespcctability ofthejudges who 
decided it, and because the words of the statute were suf* 
ficient to bear the construction, though another construe- 
lion might also be fairly put on it. The decisions there- 
fore of the respective courts maybe considered as resting 
entirely on the authority of the case of Williams v. J^e 
Duke of Bolton^ above alluded to, and are not to be con- 
sidered as the genuine opinion of the Judges of those 
Courts, or as containing any solid evidence of the true 
construction to be put upon the statute. 

With respect to the second objection, it is submitte^^ that 
the first section of tlie annuity act, so far as relates to 
thi^ pointy only requires the memorial to state the names 
of the parties to the transaction, the annual sum to be paid, 
and the consideration of the granting the annuity ; Sir 
Robejt Mackreth as well as John Martindale, was indis- 
putably a party to the transaction, and the consideration 
of the annuity was 14,000/., paid by the duke to John 
Martindalcy with the concurrence and at tlie request of 
Sir Robert, who was present when it was paid; and 
though the jury have found that in fact tlie money was 
paid to John Martindale for his sole use, that fact might 
itt>t be known to or on behalf of the duke at the time the. 

money 
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money was paid, ,ancl it miglit t&eti be supposed that as 
Sir Robert conveyed so considerable an estate for the pur- 
pose of securing the annuity, he was to participate in the 
consideration money ; though the jury have found that 
the 14,000/. were paid to John Martindale sione^ it does 
not follow but that shortly afterwards he paid a part of 
the consideration money to Sir Robert upon a pre-existing 
agreement between them; and indeed, supposing the 
case to be otherwise, yet as Sir Robert was an active par- 
ty in the transaction, and did not merely volunteer his 
personal security, and the money was paid at his request, 
it might fairly be considered in the eye of the law^ and 
in a formal conveyance, which uniformly contains tech- 
nical expressions that the money was paid as well 
to Sir Robert^ as to John Martindalc. The same obser- 
vations apply to the third section of the -annuity act, 
which it must be also observed only requires the deeds 
to state the name or names of the person or persons by 
whom, and on whose behalf, and not to wliom or on 
whose behalf the consideration was advanced. 

With respect to the last objection, which arises out of 
the first section of the annuity act, requiring a memorial 
stating the names of all the parties, and for whom any 
of them are trustees, it is submitted that the statute only 
requires the memorial to state the grant of the annuity, 
or other charge, and for whose benefit is was made, as 
has been done in the present case, unless J-he deed grant- 
ing the annuity convey some estate for other puqjoses, 
besides the securing the payment of the annuity, and 
where, after satisfaction of the annuity, the deed directs 
a beneficial interest in the premises to take place diftorent 
to that which the grantor was entitled to at the time the 
annuity deeds were executed. Now in the present case 
it appears from the indenture of the 9tli of November 
1793, that the premises to which Sir Robert was entitled 
for life, remainder to John Martindale in fee, and tlie 

leasehold 
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leasehold and other premises were conveyed to Thomas 
Coutts merely lii trust, for securing the payment of the 
annuity; and though a term was carved out of the in* 
heritance, and granted to the said Thomas Coutts for the 
term of ninety-nine years in trust, yet the trusts were 
common and incidental to the grant, and merely to se- 
cure the payment of the annuity ; and afler satisfaction 
of it, the trust was to enure for the benefit of the same 
person or persons as would have been entitled to the 
estate, if the annuity had never been granted. There* 
fore whether the decisions in Dolman v. Dolman^ 5 Term 
Rep. 641. andJ/oorfv. Burlion^^Vesej/jun. ^OABr.Ch. 
Cas. 121. are correct ox not, the present differs mate^ 
rially from those cases, for there it appeared that the pre- 
mises were conveyed in trust, not only to satisfy the 
annuity, as stated in the memorial, but also to pay other 
debts, or for other purposes not fully stated in such me- 
morial, and consequently such annuity was void, because 
the memorials did not disclose all the beneficial pur- 
poses for which the annuity was granted. The present 
case more resembles the case of Tolderxi/ against AUariy 
5 Term Reports^ 480. where the memorial was held suf- 
ficient. It is however submitted that there is no decision 
immediately bearing on this point, and that it is only to 
be considered what was the intention of the Legislature, 
which ought indeed to govern, though there may be ex- 
press decisions of the courts repugnant to it. 

In the above-mentioned case of Hood 3,ga,in!St Burlton^ • 
Lords Commissioners Eyre and Ashhurst held the annuity 
void, because the beneficial interests created by the 
grantor were not sufficiently stated ; and a similar reason 
was certainly the ground of the Judge's decision in the 

above-mentioned case of Dolman v. Dolman : and in the 

\ ^ 

case of Toldervt/ v. Allan^ above alluded to, the court 
field that the first clause of the statute extended only to 
persons for whom trusts were created; observing that the 

Legislat|ue 
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Legislature did not mean to require the parties to men- 
tion all the trusts which were a lien on the estates, inde- 
|)endently of the annuity, such as to pay taxes, &c. but 
only those which were created in consequence of the an- 
nuity being gmnted. 

It is rather remarkable, that it does not appear from 
the reports of either of the cases on this point, that the 
spirit or intention of the Legislature wrfs satisfactorily in- 
quired into, and that the decisions appear to have been 
founded merely on the words of the statute. 

It is admitted that the Legislature required a memo- 
rial stating the transaction, the better to 'protect the 
grantor, and enable him, by examining the memorial at 
any time, to discover and avoid a fraudulent transaction. 
The annuity act does not appear, from the framing of it, 
to have been passed in favour of creditors or persons not * 
privy to the transaction. It certainly required all in- 
terests adverse, if they may be so termed, to that of the 
grantor, to be stated in the memorial ; but it could not be 
necessary to state trusts or interests consistent with anS in 
favour of his interest. In the present case, the memorial 
states the duke's right during his life to an annuity of 
2000/. ; this was the only interest and charge on the pre- 
mises adverse to the grantor's interest, and is indisputa* 
bly correctly stated in the deed and memorial. The 
powers of distress, &c. are notoriously created whenever 
an estate is conveyed for the purpose of securing the due 
payment of au annuity; and it is also as notorious that 
«uch conveyance is in no case absolute, entitling the gran- 
tee immediately to enjoy the premises, but the party con- 
veying the estate is always at liberty to hold the same 
till default be made in payment of an annuity : it would 
therefore have been idle as well as unnecessaiy, in point 
of law, to have made a tedious detail of these provisions 
in the memorial ; and though the deed directs how the 
trusts of the respective terras shall enure after satisfaction 

of 
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of ihe arinuity, it was unnecessary to notice such direc- 
tion in the memorial, because it was in favour of, and not 
a beneficial interest adverce to the rights of the grantors ; 
and also because, had the deed been silent and omitted the 
direction, the interest of the grantors would, after satis- 
faction of the annuity, have ^een the same as expressed 

in the deed* 

^. Erskine. 

John Lens. 

Joseph Jekyll. 



The Defendant in error hoped that the judgment of 
tlie Court of King' s Bench would be affinned for these,* 
amon£: other reasons : 

Because, indej)endant of the facts found by the special 
veidict, it appears upon this record, that the trusts con- 
tained in the annuity deed are not set out in the memo- 
rial; in which it is only stated that Mr. Coutts is a 
trustee for the duke : but nothing appears of the trans- 
action between the parties, which it has been held^ must 
necessarily be stated in the memorial. The trusts here 
are very material, they authorise the trustee to raise the 
arrears of the annuity if behind 60 days, by lease, sale, 
of mortgage, and to give the residue, after discharging 
the preceding trusty to the person entitled to the freehold 
of the premises charged. There is also a trust for the 
grantor, till default of payment. 

These two last trusts bring the case within the ex- 
press words ofthe act of Parliament 17 Geo. 3. c. 26. s. I. 
which direct that the memorial shall contain " the names 
of all the parties, and for whom any of them are trus- 
tees." The memorial here does not state that Mr. Q)utts 
was trustee for the grantor till default of payment, nor 
for the person entitled to the freehold of the premises, 
for the residue of the money for discharging the arrears 
of the annuity. The case of Tai/lor and Johnson fi T. R. 
184. is precisely in point. 

Upon 



IN THE Forty-fifth Year of GEORGE III. 

Upon the facts found in the special verdict, it appears, 

First. That the deed does not stale the pame of the 
person by -whom the money y/bs actually paid* 

The third section of the act requires this in express 
terms. <^ And also the name ot names of the x)erson or 
*< persons by whom and on whose behalf the said con* 
<^ siderjition, or any part thereof, shall be advanced.*' 
This defect has been held to avoid the deed so frequently 
and in so many of the Courts of Jfestminster Holly that it 
would be of dangerous consequence to overturn (he de« 
cisions ; many of them are collected in Dalmer v. JBar- 
nardy 7 T. R. 248. They appear to be founded as well 
on the policy of the act as on its precise words. 

Secondly. It appears also that there is no true state^ 
ment, either in this deed or the memorial, of the person 
who received the money* 

The real transaction appears to be this, That the an- 
nuity was purchased of Martindale9lone ; i^at Mackreth 
only consented to charge the life estate ; ihat in truth he 
had none of the money, and no beneficial interest. 

These are the res gesiasy as they are found by the special 
verdict. They are not set out in his memorial, nor could 
ihey be guessed at from any thing which appears there. 

V. GiBBS. 
S. RoMILLY« 

H. Damfieb. 
O. Markham. 
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This case lyas argued at the bar of the House of Lords 
by Erskine and Lens Seijt., on behalf of the Plaintiffs 
in error, and Gibbs and Romillj/ on behalf of the Defen- 
dants in error. 

The following questions were, upon the motion of the 
Lord Chancellor, submitted to the Judges : ^ 

1st. Whether (attending to the effect of the indenture 
qi release of the 9th oi November 1793) therepresentdtiofi 

Vol. I.N. R. R ia 



9S0 



CASES IN HILARY TERM 



1805. 




in the memorial, that << Thomas Coutts was a trustee riO" 
minated on the part of the Duke of Queemberrj/" was in 
law and according to the act of the 17 G. 3. c. 26. a suf«^ 
ficient representation of the person or persons for whom 
the said Thomas Coutis was a trustee, according to the 
effect of the said indenture ? 

2d. Whether, it appearing upon the record that the 
sum of lljOOO/., the proper money of the said duke, was 
paid in notes of the governor and company of the Bank 
of England by Edward Lenny then a clerk of Messrs. 
Coi^^and Co«y ^the then bankers of the said duke, and 
b}r the said duke's direction, and that the said duke was 
not then present, and the said indenture having stated 
the consideration to be *^ the sirai of 14,000/. of lawful 
nHlUQy of Great Britain well and truly paid by the said 
duke," the several matters, required by the beforem^tit 
tioned act of ' parliament to be fully and truly set forth 
and described.in words at length in every deed whereby 
a^ annuity shall be granted, as to the consideration and 
the payment 0f the consideration for such annuity, are 
s^ forth and described in the said indenture according to 
la>? ? 

3d. Whether, it appearing upon the record that at the 
time of the payment of such notes of the governor and com** 
pany of the Bank of England^ the same were paid to John 
Martindale in the presence of Sir Robert Mackrethj and 
by and with his privity, knowledge, and consent, and that 
the said John and Sir Robert signed a receipt for the con- 
sideration money, but that in fact the whole of the 
consideration money was then paid only into the bands 
of the said t7b£», and to and foi" his sole use and benefit 
(though the said Sir Robert was present and assented to such 
payment at the time it was made, he being merely party to 
the said indenture, for the purpose of conveying his said 
life estate and jnterest on the premises), an4 the memorial 
liftying stated the consideration of the indenture of grant 

> of 
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of the annuity to be M^OOO/. paid to the said Sir Robert 
andJohn^ and the consideration of the bond mentioned in 
the memorial being therein stated to be 14,000/. paid to 
the said John / does the memorial stated in the record 
duly and according to law set forth every deed, instru- 
ment, or other assurance, whereby the annuity is granted 
or attempted to be granted ? 

4th. Whether tlie annuity granted by the said inden- 
ture, being an annuity of 2000/., thereby made payable on 
the 9th day of Mat/ and 9th day of November in every 
year, by even and equal portions, together with a pro- 
portionable part of the same, . from the last of the said 
days of payment -yvhich shall happen next before the de- 
cease of the said Duke of Queensberrt/j up and home to the 
day of the decease, and the i^pmorial stated on the record 
bemg a memorial of a grant of "one annual sum of 
2000/.,*' does such memorial set forth the annual sum or 
isums to be paid according to law and the above statute ? 



1805; 



AsKfew 



On this day the opinion of the Judges was delivered by 
the Lord Chief Baron Macdonaldon the 1st and 2d ques- 
tions submitted to them by the House, upon which 
questions they were unanimously of opinion, first, that the 
memorial did not sufficiently state, according to the 
17 G. 3. c, 26., for whom Thomas Coutts was a trustee; 
and 2dly, that the name of the person, by whose hand the 
consideration of the annuity was paic}, ought to have been 
stated in the deed by which the annuity was granted. 



After this opinion had been delivered by the Lord 
Chief Baron to the House, the Lord Chancellor again 
addressed the House, and suggested that though the 
answers of the learned Judges upon the 1st and 2d 
questions proposed to them were sufficient to decide this 
case, still it would be important to ascertain their opinions 
also upon the 3d and 4th questions proposed^ as including 

most 
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most of the difficulties arising out of the 17 G. 3. c. S6., 
and accordingly moved that t]ie 3d and 4th questions 
should be again pioposed to the judges. 

This was accordingly done, but no opinion has yet 
been delivered upon them. 



THE ESD OF nihMlY TEAM. 



CAS E S 



ARGUED AND DETERMINED 



IN THE 



Court of COMMON PLEAS, 



\ 



AND 



EXCHEQUER CHAMBER, 



IN 



Easter Term, 



In the Forty-fifth Year of (he Reign of George IU. 



Baylis v.. Manning. 
JQA YLE Y Serjt, moved to amend the count in a writ 



May f d. 






^ . , rrii 1 1 . t 1 1 TUe Court re- 

of right. Ihe count stated the right to have de- fused to permit the 
scended from one Robert Baj/lisy last seised to ihe demand" Demandant in a writ 
ant; whereas in fact it descended to John Baylis, the '^fright to amend 

*-^ ; his count, by mtro-, 

father of the demandant y and from him to the demandant, ducing an additional 
An affidavit was produced, stating that inquiry Iiad been **^P '^^ ^^ descent, 
made in the country respecting the title, and that the *^"^ J 7*^ 

V * o ^ ' sworn that the mis« 

demandant had been mis-informed ; iji qonsequence of take had arisen fr<Jm 

•which the mistake in the count had arisen ; and that un- ^^^ demandant hav- 

11 111 1 11 ingbeenmis-inform- 

less the amendment were allowed, the demandant would ed in the country 

be barred by the statute of limitations. and that the De- 

mandant would be 
barred, unless the a- 
mendment were al- 

Vol. I. N. R. S , But '""*"'• 
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But the Court refused to allow the amendment, saying 
that they considered this case as less favourable than the 
application in Charlwood v. Morgan (a), since the de- 
mandant here had commenced his action without know- 
ing the title upon which it was founded, whereas the de- 
fect in the former case arose from a mere mistake of the 
pleader. 

Rule refused (J). 

(ft) Ante, 64 (b) Vid etiam Dumsday v. Hughes, 3 Boa, Sf Pulli 453. 



May ^th. 



A trader, having 
'a counting-house in 
town, and a dwel- 
ling-house in tlie 
coimtry, left the 
former (to which he 
never returned^, 
taking his books 
with him, and slept 
at his dwelling- , 
house a few nights, 
when he finally left 
that also. Held, 
that havmg quitted 
his counting-house 
without the animus 
revertendi, he began 
to absent himself 
from that day with- 
ii| the meaning of 
the 13 Eiiz. c. 7. 
8, 1. and thereby 
committed an act 
of bankruptcy. 



JuDiNE, Assignee of a Bankrupt, v. Da Cossen. 

THISwas an action of trover, brought by the Plain- 
tiff, as assignee of a bankrupt, to recover a quantity 
of Russia sheeting and blue cloth. 

At the trial before Sir James Mansfield Ch, J. at the 
Guildhall sittings after last Hilary term, it appeared that 
the bankruptis only dwelling-house was at Walworth, but 
that he carried on his business solely at his cou^nting-house 
in Angel-Court; that on Friday the 8th of June, he de- 
parted from his counting-house, to which he never after- 
wards returned, and took his books away v/ith him ; that 
on Friday night he slept at his house at Walworth, and 
continued to reside there till Sunday morning, when he 
went out, but returned again on Monday afternoon ; that 
on Tuesday morning he finally left his dwelling-house; ' 
and that on Saturday the 9th of June, the wife of the 
Defendant called upon the bankrupt, at his house at 
Walworth, respecting a debt due from the bankrupt to 
the Defendant, in consequence of which the goods were 
delivered to her by the bankrupt on Sunday the 10th. 
The jury, under his Lordship's direction, found a ver- 
dict for the Plaintiff. 

Vaughan 




JUDINK 
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Vaughan Serjt. now moved for a rule to shew cause 
why this verdict should not te set aside and a nonsuit be 
entered, insisting that, as the bankrupt did not leave his 
dwelling-house until Tuesday morning, the act of bank- da Cossen, 
ruptcy was not compleat until that time, and consequently 
the Defendant was entitled to retain the goods which 
were delivered on Sunday; that the words of the 13 Eliz. 
C.7 s. 1. are '^ depart from his dwelling-house to the in- 
tent or purpose to defraud or hinder any of his credi- 
tors ;" and that whatever might have been the intention 
of the bankrupt in leaving his counting-house on Friday ^ 
his act upon that day did not make him a bankrupt with- 
in the meaning of the statute. 

Sir James Mansfield Ch, J. I left it to the jury to 
determine whether, when the bankrupt left his counting- 
hou^e, he left it with the intention never to return again ; - 

and (he jury thought that he did. The case may perhaps 
be new in circumstances, but the question is Uiis, Whe- 
ther, when a trader, having a counting-house and carry- 
ing on business no where else, leaves that counting-chouse 
without the animus r evert endi^ he comes within the mean- 
ing of the words of the 13 Eliz. That statute is not con- 
fined to departing from the dwelling-house, but aft^r the ^ 
words depart the realm, or begin to keep house, it has 
this expression — " or otherwise to absent himself." 
Though therefore the case may be new, I can entertain 
no doubt upon it. If a man, who carries on business at 
a counting-house, goes aavay, taking all his books with 
him, without any intention of returning, though he may 
have a country-house at which he sleeps two or three 
nights afterwards, I think that he begins to absent himself 
from the time that he leaves his counting-house. 

Heath J . There appears to me to be very antient au- 
tliority for considering a trader as bankrupt from the time 

Sg that 
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that he leaves his counting-house. The term " bankrupt" 
is derived from the Italian expression " Banco ro//o, "and 
formerly when a trader left his place of business, the 
benches were broken, and he was declared a bankrupt. 

'RooKE and Chambre Justices being of the same 
opinion, 

Vaiighan took nothing by his motion, 



Atty v. Lindo. 



THIS was an action on a policy of insurance, upon the 
freight of the ship Stranger^ at and from London to 
•/amaicfl, with liberty to touch at Madeira^ and discharge 
and take goods on board there. The cause was triedbefore 
Chambre J. atthe GuildhallsiitingsafteTldiSt Michaelmas 



May 7th. 

Policy upon tlie 
freight of the ship 
Strangety at and 
from London to Ja- 
maica, with liberty 
to touch at MadeinZy 
and discharge and 

take goodson board term, when it appeared, thatby a charter-party, dated the 
tliere. The Plain- 10th December 1803, it was agreed between the Plaintift 
•hartw-- Mt^^thaf ^ owner of the Stranger jB.i\d J. S. DeFranca^as freighter 
the ship should take thereof, that tlLB ship should take in such goods at the 
in goods at London, ^^^^ of London Sis the freighter should think proper, and 
deira and there dc- pi^^cced therewith to the island of Madeira^ and having 

arrived there, the commander should deliver all or such 
part of the goods shipped at London as the agents of the 
freiffhter should direct, and there receive on board the 



said ship, from the freighter or his agents, such quantity 



liver such part of 
the goods shipped 
at London as their 
agent should direct, 
and receive on 
board wine, and 

proceed to Jamaica, and there deliver; and the freighter agreed to pay 135/. in full for freight 
daring the whole voyage from London to Madeira, and from thence to Jamaica, such freight to 
he paid in Madeira, on delivery of the goods shipped at London for that place, by Madeira wine 
at 401. per pipe, to be carried in the said ship to Jamaica free of freight ; the ship arrived at Ma- 
deira, and delivered all her London cargo, except 33 casks of coals, whjrii the captain kept on 
board to stiffen the ship; having received part of his cargo/or Jamotdfliit not the wine to he 
paid for freight, a gale of wind arising, the captain was obliged to cut his cables and run out 
to sea, where he was captnred. Held that tlie Plaintiff was entitled to recover for a total toss. 

of 
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of wine as he or they should think proper ; and having re- 
ceived the same, should proceed to Kingston in the island 
oi Jamaica^ and there make a true delivery of the cargo 
to the freighter or his agents. AnJit was further agreed 
by the said •/. S. De Franca ^ that he should pay to the 
Plaintiff 135/. in full for freight or hire of the said ship 
during the whole of the said voyage from London to Ma* 
deira^ and from thence to Kingston in Jamaica; sucli 
freight to be paid in Madeira aforesaid on a rigli t and true 
delivery of the goods that might be shipped in London for 
that place, by London Particular Madeira wine at the rate 
of 40/. per pipe,which wine only, and the hogsheadgivcn 
to the master, should be carried in the said ship to Ja^ . 
maica free of freight. iThe captain^ being called as a 
witness, proved that the ship, having taken on board a 
cargo in the river Thames^ consisting of bale goods, and a 
quantity of coals in old wine casks by way of.ballast, set 
sail on the 2dLoi February^ and arrived at Madeira on the 
26th of that month ; that about the 28th, the ship began 
to deliver her cargo, the whole of which, except 33 casks 
of coals, was discharged by the 7th o( March^ at which 
time 69 pipes of wine consigned to London (but not the 
wine by which the freight was to be paid) had been put 
on board ; that the agents of the freighter were ready to 
receive the 33 casks of coals, but that they were retai ncd 
onboard by the captain to stiffen the ship until the rest of 
the cargo for Jamaica coidd be shipped ; that on the 7th 
oi March a gale of wind arose, which continuing till the 
9th, the captain was obliged to cut his cables and run out ' • 
to sea ; that being driven to the westward, the ship fell 
in with a French privateer and was captured. The jury 
found a verdict for the Plaintiff for a total loss. 

A rule having been,obtained, calling on the Plaintiff 
to shew cause why the verdict should not be set aside and 
a new trial had ; first, on the ground that the Plaintiff 
was not entitled to recover any thing ; and secondly, 

S S that 
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that the Plaintiff was ouly entitled to recover for a par 
tial loss, 



LiNDo. Marshalland Best Serjts. now argued in support of the 

rule ; first, the underwriter on freight only undertakes 
that the owner of the ship shall not be deprived of his 
right to freight by any of the perils insured against. If 
therefore the right to freight in this case had vested be- 
fore the loss happened, and an action would have lain to 
recover it of De Franca^ nothing which afterwards took 
place could divest that right, and consequently the as- 
sured would, not be injured by the los6 of the ship. By 
the termsof this charter-party, the rightto receive freight 
was not made to depend, as in most other cases, upon the 
completion of the voyage, but was to vest upon a true de- 
• livery of the London cargo at Madeira, It is true that, 

when the loss happened, S3 casks of the London cargo re- 
mained undelivered. But if the delivery of these casks 
was prevented by the fault of Z^e Franco's agents, he must 
be answerable for their fault, and is liable to pay the 
freight ; if by the fault of the captain himself, then he has 
broken the charter-party ; if by unavoidable necessity, 
then the Plaintiff was j ustified ; and all having been de- 
livered which could be reasonably demanded, the right 
to freight vested. If the performance of the condition 
was either excused bynecessity, or dispcnsedwithby X)€ 
Franca f an action might be maintained for the fi:eight. 
Now shipping the wine before the delivery of the coals 
may be considered as a licence on the part ofDe Franca 
to detain the latter. On the other hand, if the Plaintiff 
was in fault, he has lostthe freight by his own act. The 
charter-party makesno provision for retainingany part of 
^ the cargo by way of ballast. If ballast was wanted, ttc 
Plaintiff should have taken it out ; and if he withheld the- 
coals contrary to the charter-party, it was by his own act 
that the freight was prevented from vesting. Secondly, 

The 
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The Plaintiff can only recover for the loss of freight from 1 805 . 

Madeira to Jamaica. The freight in this case is reserved 
upon the whole voyage from London to Madeira^ and 
from Madeira to Jamaica / but wherever a voyage is 
divisible, freight may be apportioned. This voyage is 
divisible, both by the terms of the charter-party, and the 
nature of the trade. In Siderfin, 236. it is said, that if a 
ship go from one port to another, and there unload, and 
in her passage to a third place be lost before her second 
unloading, the owner shall only recover freight for the 
first loading and unloading. The case of Luke v. Lydcy 
2 Burr: 882. I Black. 190. also, clearly shews, that 
where goods are carried to a certain point only, and re- 
ceived .ty the freighter, the owner may recover freight 
pro rata itineris. In this case^ therefore, the jury ought 
to have apportioned the freight, and to have deducted so 
much as -was earned by the carriage from ttondon to 
Madeira. 

Shepherd and Bayley Serjts. contra. First, it may be 
admitted, that if the Plaintiff be entitled to recover of 
De Franca; this action cannot be supported. The de- 
livery of the iowdbw cargo is a condition precedent which 
has not been performed, and there is no evidence from 
which it can be inferred that the delivery was prevented 
by the fault either of the Plaintiff or De Franca. The . 
casks of coals were retained on board in the ordinary 
course to keep the ship right until the remainder of the 
Madeira cargo should be delivered ; but until the whole 
London cargo was unshipped, the condition was not per^* 
formed, and the right ^o freight did not vest. The case 
of Cutlery. Powell^ 6 Term Rep. 320. is a clear autho- 
rity to shew that where the benefit of a contract is made 
to depend upon the performance of a condition, nothing 
can be recovered unless that condition be performed, 
though such performance were prevented by the act of 

S 4 God. 
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G od . In the present case, however, it may be observed 
that this is not a mere insurance that the assured shall 
have a right to freight,but it is an insurance on the freight 
LiNDo till the freight-wine is put on board at Madeira^ and 

afterwards on the freight-wine itself until its arrival at 
Jamaica, And as the assured have been prevented by 
the perils insured against from receiving the wine on board 
their ship, they are entitled to recover. Secondly, This 
is not a partial, but a total loss ; the contract in this case 
'is entire on one voyage from London to Madeira, and 
from Jfcr«rfe«ra to t/ama2c^,andcannot be severed. Where 
the contract is express and entire, the freight cannot be 
apportioned. This was decided in Cook v. Jennings^ 
7 Term Rep, 381. in which case the distinction between 
express and implied contracts was taken, and the case 
then before the Court, which was founded on a charter- 
^ party, was distinguished from that of Luke v. Lydcy 

which was an action of indebitatus assumsit. 

Sir James Mansfield Ch. J. This is a motion for a 
new trial, on the ground, first, that the Plaintiff is not 
entitled to recover any thing, and secoAdly, that he is 
only entitled to recover for a partial loss. There is 
nothing particular iu the terms of the policy ; but in or- 
der to understand the real subject of insurance, we are 
obliged to refer to the charter-party, from which it ap- 
pears, that the subject-matter of insurance is of a very 
singular nature. Generally speaking, an insurance on 
freight is nothing more than an undertaking that the 
owner of the ship shall not be prevented by any of 
the perils insured against from having a right to re- 
cover freight from the persons who have bound them- 
selves to pay it; but this is not only an insurance 
that the owner shall be in a condition to demand his 
freight, that is, that the ship shall be in a state to receive 
a payment in Madeira wine at Madeira, but also that the 
wine so received shall, notwithstanding theperils insured 

against, 
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nature and eflPect of the insurance, otherwise if the io/z- 
don cargo were carried to Maderia and there delivered, 
and then the freight paid in wine, if the ship were after- 
wards lost, the owner would lose his freight by the perils 
insured against, and yet not be protected by the policy. "• 
It seems to be admitted, therefore, that the insurance must 
extend to protect the win« when on jboard, as well as the 
right to receive it ; and I believe that this sort of in- \ 
surance is continually made and well understood in tlip 
cily'oi London, In order to judge of the question, we 
must look at the charter-party, by which it is agreed that 
De Franca shall pay to the Plaintiff the sum of 133/. in 
full for freiglit by the said ship during the whole of the 
said voyage from London to Madeira^ and from thence to 
Kingston in Jamaica ; which freight is to be paid in Ma^ 
deiroy on a tru^ delivery of the goods shipped in London j 
by Maderia wine at 40/. per pipe, which wine is to be 
carried in the ship to Jamaica free of freight. Thq 
charter-party, therefore, treats the whole as one voyage 
from London to Jamaica y touching at Madeira, The 
freight for the whole voyage is to be paid in one gross 
Slim, and that sum is to be paid in Madeira wine, valued 
at a certain sura, at Madeira ; the payment, therefore, is 
local and indivisible, and on payment of tlie freight in 
Madeira wine, the wine is to be carried in this particular 
ship in the particular voyage from Madeirg, to Jamaica^. 
The intention of the parties to the policy was to insure 
the object of the voyage, part of which was to carry to 
Jamaica the wine paid for freigtt. On the arrival of tlio 
ship at Madeira^ the captai/i proceeded to unload . 1 1 ap- 
pears that there were persons ready to receive the coals, 
but that the captain, consistently with the safety of the 
ship, could only deliver them as he received the wine on 
board. There is no evidence that he was prevented from 
getting the wine on board by the neglect of De Franca^ 

or 
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1805. or that the captain himself was guilty of delay in taking 

out the coals. Before all the coals could be delivered, 
a storm arose ; the ship was captured, and a total loss en- 
sued, upon which an action is brought against the un- 
derwriter. ' No Madeira wine was or could have been 
delivered on board the ship for freight ; I say no wine 
could have been delivered for freight, because it is not 
prove^that any person was guilty of delay. Without 
any fault being imputable to any one, an accident hap- 
pened, which rendered it impossible for the captain to re- 
ceive the freight at Madeira. Then why may he notre- 
cover it from the underwriters ? While the ship was at 
Madeira^ she was, in the course of the voyage insured 
at and {xomJLondon to Jamaica^ taking Madeira in the 
way ; and the owner was to receive the freight at Madeira 
to be carried in the intended voyage to Jamaica, The 
owner, therefore, was deprived of his freight by perils 
insured against by the policy. But it is said that the loss 
can only be partial, because the owner has a right to re- 
ceive freightfor so much of the voyage as was at an end. 
But the terms of the charter-party afford a complete 
answer to that objection. How can we apportion the 
freight, when the terms of the policy exclude any demand 
for a part of the voyage ? A certain sum is to be paid in 
wine to be carried to Jamaica free of freight for the whole 
voyage. This is not like an agreement to pay money for 
time or for distance ; it is impossible that the owner in 
this case should bdintitled to receive any thing for having 
performed apart only of the voyage. I see no reason, 
therefore, why the verdict of the jury should be reduced. 

Heath J. There are two questions in this case. First, 
Whether the Plaintiff be entitled to recover any thing ? 
Secondly, Whether he be entitled to recover for a partial 
or a total loss ? This is an action upon a policy on freight. 
As soon as the ship broke ground at London an inchoate ' 
^ right 

ft * 
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right to freight attached, and the loss which happened is 
within the policy. The Plaintiff, therefore, is entitled 
to recover, unless some reason to the contrary can be 
shewn. It is said that either De Franca^ or the captain, 
was guilty of neglect ; but the underwriters do not know 
to which the neglect is to be imputed. I never heard of 
neglect being set up as a defence, without specifying some 
person to whom it was to be imputed. The jury, how- 
ever, have exercised their judgment upon this subject, 
which was a matter of fact, and no blame is therefore to 
be imputed to either. The only remaining question thea 
is, Whether the Plaintiff be entitled to recover for a total 
loss; and I see no pretence for considering the loss 
which has happened as a partial loss. The Voyage was 
not diyisible. I remember a case in the King's Bench, 
where a ship, laden for Newfoundland^ was to discharge 
her cargo there, and buy fish to be carried to the Italian 
market ; and the Court thought that the whole was but 
one voyage. In the present case, I think it impossible to 
make any modification of the freight. 



1805, 




RooKE J. I am of the same opinion. With respect to 
the first point, whether the Plaintiffbe entitled to recover 
at all, I think that his right to recover may be stated 
shortly . He has been prevented from earning freight, not 
by his own default, or that of the captain, but by tlie 
perils insured against. He is therefore, entitled to re- 
cover something, andif any thing, why not the whole ? 
Under the words of this charter-party, I think it impos- 
sible to apportion the freight. If the agreement had been 
merely to pay a sum of money, possibly some means of 
apportioning might be found ; but here the freight was 
to be paid, not merely by putting a certain quantity of 
Madeira wine on board the ship, but it was part of the 
stipulation, that such wine should be carried free of 

freight 
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freight to Jamaica. I do not see, therefore, how that sort 
of freight can be apportioned. 

Chambre J. I am entirely of the same opinion. All 
the facts of the case were left to the jury, and I do not 
see how they could entertain any doubt. It was neces- 
sary to the safety of all persons concerned, that some part 
of the outward cargo should be left on board. Indeed, 
if there had been some negligence in delivering the out- 
ward cargo, 1 do not know that it would affect this 
policy ; for if the freight- wine had been put on board, it 
would have been blown out and captured. As to the 
divisibility of the voyage, I do not think that much re- 
liance was placed on it at the trial, since no evidence was 
offered to enable the jury to say how much ought to be 
deducted . Suppose no goods had been sent to Maderioy 
yet the freighter must have paid the whole freight agreed 
upon. How then are we to ascertain what sum the 
Plaintiff ought to receive for the use of the ship from 
London to Madeira ? It seems to me that this case dif- 
fers materially from those in which a division has been 
permitted, and that the verdict is quite right upon both 
points. 

Rule discharged. 
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(IN THE ipXCHEQUER CHAMBER.) ^ 

Barnard v. N. Gostling and G, Gostling, iWaysth 



? 



in Error. 



THE Plaintiff declared in debt for certain penalties in ^ mmon in- 

the Court of King's Benchy and obtained a verdict former may recover 

on the 3d, 12th, and 13th counts of his declaration, which penalties against a 

were similar in form, though for different acts done by ag such without 

the Defendants. The 3d count alleged, that " iVia/Aflwie/ having obtained and 

Gostling^nd George Gostling, not regarding the statutes «"*«r«d^« ^^''^' 

cate uncier oT \jr» o. 

in such case made, &c. on &c. at, &c. did in their own c, go. But two 
names as proctors of the Prerogative Court, &c. and proctors cannot be 

/. J. ^^. /••/• 1 i«^i sued together as for 

tor and m expectation of i^am, tee, and reward in the ^ / 

"^ o 7 7 ^ ^ \ Qug offence m not 

said Court, &c. extract the probate of a certain will having obtained and 

and codicil of one J. K. deceased, without having ob- entered their cer- 

tained and entered any such certificate or certificates as Q,ugre Whether 

in and by the statutes in such case made is directed cow- it be not bad to sue 

tm fonnam, &c., whereby and by force of the statutes, »n<»er the statute for 

'^ ; "^ "^ ' not having o6totn«d 

&c. the said Nathaniel a,nd George Gostling then Sind and €»fercd a certifi- 
there forfeited for their said last-mentioned offence 50/. cate without distin- 
ct ac^eo flccret)«Y," iS^c. TheCourtofKing's Bench upon sj'wi^g which of 

, ^ \ ' those two onussioni 

motion arrested the Plaintiff's judgment. Vide 2 East, the person sued has 
569.; and the following judgment was accordingly en- been guilty of? 
tered up ; " whereupon all and singular the premises be- 
ing seen and read by the Court here, and full deliberation 
thereupon being had, because it seems to the Court here 
that the said third, twelfth, and fifteenth counts of the 
said declaration, in manner and form above made, and 
the matters therein contained, are not sufficient in law 
Sfc. Therefore it is considered that the said George Bar» 
nard take nothing by his writ and declaration aforesaid, 
and that the said GeorgeBamard be in mercy for his false 
complaint againstthe said NathanieUnd George Gostling 

for 



Barnard 
r. 



246 CASES IN EASTER TERM 

1805. for the residue of the said sura of nine hundred pounds, 

whereof the said Nathaniel and George Gostling are ac- 
quitted. And the said Nathaniel and George Gostling 
Gostling. go thereof without day/' Sfc, 

Upon the above judgment the Plaintiff brought his 
writ of error in this Court : and the principal error as- 
signed was, ^' that although the several penalties in the 
said several counts of the said declaration mentioned, and 
iherebyalleged to have been forfeited by the saiA^Nathtmiel 
and George Gostlingy. hy the committing of the several 
offences in those counts respectively mentioned, are by 
the statutes in that case made smd provided, given and 
applied to the use of the person who sues for the same. 
And although the said George Barnard has sued for the 
same as aforesaid;^ and tl^e jurors of the jury whereof 
mention is in the same record made have found that the 
saidiV«MawtV/and George Gostling areguiltyofthe pre- 
mises in the said third, twelfth, and fifteenth counts of 
the said declaration mentioned, yet by the judgment 
aforesaid it is considered that the said George Barnard 
should take nothing by his writ and declaration aforesaid, 
and that the said Nathaniel and George GostKng should 
go thereof without day.'* 

Before the argument had proceeded far, Sir James 
. Mansfield Ch. J. intimated, that upon the point on 
whip h the assignment of error proceeded this case was 
governed by thecase of Diavisy* Edmonson ^ SBos.SfPulL 
382., where a similar question had been discussed and 
decided by this Court, and that consistently with that 
decision this judgment of the Court of King^s Bench must 
be reversed, unless it could be sustained upon other ob- 
jections to the Plaintiff's recovery than that upon which 
the judgment proceeded. His Lordship then called upon 
the counsel for the Defendants in error to state such 
other objections to the Plaintiff's recovery as he meant 
to rely on. . ' ' 

^ , Dampier 
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JDampier for the Defendants in error. There are two 
objections to the counts in the declaration upon which 
the Plaintiff has obtained his verdict ; 1st, the two De- 
fendants are thereby charged with the commission of a 
joint offence, which is several in its nature, and is made 
by the acts imposing the penalties in question. The de- 
claration charges them jointly with having acted as proc- 
tors without h.aving obtained and entered their cerfj^cfl^e 
or certificates^iiithout distinguishing which of them has 
not obtained and entered his certificate. If two proctors 
act jointly as such, without having complied with the 
requisites of the statutes, each will be 'liable, in conse- 
quence of such joint act, as for a several offence. If a 
penalty be recovered, one of the two defendants ought 
to be protected from being again sued for the same act. ' 
Which of the two then would be enabled, by a judgment 
in this action, to protect himself against any future suit, 
or hoW' would N. Gostling be better entitled than G. 
Gostling to plead such recovery, or G. Gostling than N. 
Gostling ? The case oi Hardy man v. Wldtaker^ cited by 
Mr . JusticeJLaaDrejtice, 2 Kast. 573. does not apply to this, 
because, though several persons may bejointly guilty of 
killing game, several persons cannot be jointly guilty of 
acting as proctors without a certificate, when each is 
severally liable to a distinct penalty for so doing. If 
>each of several partners be not severally liable to be 
sued for a joint act, where none of them has obtained 
and entered his certificate, the consequence will be, that 
one certificate must be held sufficient for any number 
of personsactinginpartnei^ship. In The Kingy. Clarke^ 
Cowp. 610., where three defendants in one information 
were found to have severally forfeited the sum of 40/. 
for assaulting and resisting certain custom-house officers 
in the execution of their duty, and rescuing out of their 
custody a quantity of brandy, on a motion in arrest of 
judgment, because the offence was entire, and only one 

«um 
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sum of 40/. forfeited by the Defendants jointly, Lord 
Mansfield thus lays down the rule : " Where the offence 
is in its nature single, and cannot be severed, there the 
penalty shall be only single ; because, though several 
persons join in committing it, it still continues but'^one 
offence. But where the offence is in its nature several, and 
where every person concerned maybe separately guilty 
of it, there each offender is separately liable to the 
penalty ; because the crime of each is distinct from the 
offence of the others, and each is punishable for his own 
crime." Now if several partners act as proctors with- 
out obtaining or entering their respective certificates, the 
joint act makes each of them liable to a several penalty. 
In The King v. Clarke^ Lord Mansjield mentiims the of- 
fences of impounding a distress in a wrong place, under 
the 1 4* 2 Ph. Sf M. c, 12., and of destroying the game 
contrary to 5 Ann. c. 14., both of which he admits to be 
in their nature joint, though* several concur in the offence. 
Itwasheld inBrookes^ case, 2 Holl. Abr. 81. tit. Indict^ 
mentj pi. 6. and recognized in Regina v. Atkinson 8f al. 
1 Salk. 382 . by Holt Ch. J . that twp could not be indicted 
jointly for exercising a trade not being educated in it as ap- 
prentices, because the forfeitures are distinct. So in this 
case the forfeitures of the two Defendants are distinct. 
2dly,The counts in this declaration charge theDefendants 
with two oSenceSyviz . the not having obtained ahd entered 
their certificate,and yet claim only one penalty , not distin- 
guishingwhether they have offended in not having obtain- 
ed or not having entered their certificates. It so happens 
that the penalties for not having obtained and for not hav- 
ing entered the certificate,are created-bythe sameact.But 
suppose them to have been created by different acts and 
to have been penalties of different amounts, viz. one of 
5/. and the other of 30/.,^ how could it have been ascer- 
tained on those counts for which offence and for which 
penalty the action was commenced ? The counts, there- 

* fore, 



IN THE JFORTY-FIFTH YeAR OP GEORGE III. 

\ 

fore, are altogether uncertain, and cannot be sustained on 
this ground* 

Lawes for the Plaintiflf in error* When this case was 
before the Court of King's Bench, Mr. Justice Lawrence 
said, if it were necessary to decide the point as to whether 
the Defendants could be charged jointly for the repovery 
[>f the penalties, it was governed by the case oiHardyman 
V, Whitaher^ of which he then readA MS. note. Indeed 
the objection, if available at all, is not available in this 
stage of the proceedings, but is cured by ttie finding of the 
jury, by which the act complained of appears to have 
been the joint act of the two Defend^ts. But the pe* 
lalty attaches on the act done by the Defendants, and if 
ix>th have done but one act, both are liable to one penalty 
>nly * In The King v. Bleasdde^ 4 Term Rep. 809. it was 
lield, that two persons could not be convicted in sepi^te 
penalties for using a greyfiound to destrby game* And 
in The King v. Clarice^ Cowp. 61S. Lord Mansfieldad" 
BOiitted that two, three, or four peirsons might |be joined 
jran indictment for impounding a distress in a wrong 
;>lace, it being but one ofience, though sevenfl- were con- 
^med. How then do those cases difier from this ? Here 
Jioiigh the two Defendants as partners were concerned 
n each act for which a penalty is claimed, tet each act 
constitutes but one ojSence,and consequently subjects the 
:wo to one penalty only. 
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Sir James Mansfield Ch. J. This acticm is fouAded 
>n the 37 G. 3. c. 90., and the words of the 30th section 
)y which the penalty is created, are, ^* if any person 
hall in his own name, oi in the name of any other per- 
on or persons, sue out any writ or process, or commence y 
)rosecute^ carry on, or defend any actipn or suit, or any 
pfoceediligs in aii3rof the courtrfor or in expectation of 
iBjr gain,:4'c., or shaU do any act in any of the said courts 

Vdl.I. N, R. T as 
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as ait attorney, S^c, proctor, Src., without obtaining a 
certificate in the manner herein before directed, or with- 
out entering the same in one of the courts aforesaid, S^'c, 
every such person shall for every such offence forfeit 
and pay the sum of 50/. S^c.^^ Tlie first thing to be con- 
sidered in this case is, whetlier if any given number of 
persons unite in partnership as proctors Of attornies, the 
act of each partner is not the act of all the partners ? If 
so, and of that there can be no doubt whatever, the 
37 G. 3. f. ^. makes " every such person'' liable to a 
penalty . The counts in this declaration upon which the 
Plaintifi* obtained his verdict state, that the Defendants 
did in their own names as proctors of the Prerogative 
Court extract the probate of a will, ahd it must now be 
taken to have been proved that they did so. If then these 
Defendants are both proved to have ^ted as proctors 
without having obtained and entered their certificates, 
can it be doubted that each is liable ta a penalty of SOU 
Indeed k is very doubtful how far the counts in this de- 
claration can be sustained ,as not having alleged clistinctly 
whether the oflfence was committed when neither (tfthe 
Defendants had obtained and eriter6d a certificate, or 
when oiie only had omitted to obtain and enter his certifi- 
cate. Nothing however is more clear than that no persoa 
can by law be convicted of an offfence, but with"lhiscon« 
sequencife orlso, that he may be enabled to plead the record 
of such conviction in case he should be again impleaded 
for tke same offence. Now let us suppose either of these 
Defendants^ to be again impleaded separately for the same 
offence, for which both hftve now been sued jointly by 
the Pfeiiitiff*, how woulli ftbe poi^sible for such person 
toplead'the itec6 very in th^s" suit? If indeed only one 
penalty can be recovered for the joiht act of both De- 
feiMants, thc» sucfh' recovery would protect hdA ; but . 
the conseqti(inoe' dPsudh a nlte^diild he, thsltii^pefsoiis 
might be joined in a suit ttiDefi^datits; Ia ol^rtd^stte 
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15 penalties by the payment of one penalty for the joint 
act of all. The absurdity bfsuch a consequence is suffi* 
cient to sustain the objection made to the mode of declar- 
ing adopted in this case, and to induce the Court to affirm 
the juc^ment. In the Court of King's Bench this objec- 
tion was not fully considered, and the only opinion 
thrown out there upon it was founded upon the cases de^ 
cided on the game laws. There, though "several persons 
join in using a greyhound or Jailing a hare, still there is 
but one act done by all; In this case, though several 
partners may do but one act, yet each of those persons 
acts as a proctor, and for so acting as a proctor, without 
obtaining and entering his certificate, each is separately 
liable to a penalty. The decisions on the game laws 
therefore do not govern this case. 

• 

Per Curiam^ Judgment 'affirmed. 
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FoRSYTii i. Marriott and Qrovbr, Bail of 

Clark. 



May 9th. 



TnS was a rule to shew cause why the return oinon 
est inventus J made by the sheriffs of London against 
the Defendant in the original action, and all proceedings 
against the bail subsequent to such return, should not be 
set aside, and the money levied under the execution 
against, tlie bail restored. 

It appeared that a writ of ca: sa. had been sued out by 
the Plaintiff against the original Defendant, and left at 
■the sheriffs' office wif;h directions to feturn non est ihven' 
iusy though tl^e Defendant was at that time actually in 
the custody ci the sheriffs in the prison otlAtdgcOe; that 
such return having be^a j^^ade, an ^f^qn yf^ ^IfPMM 

T 2 against 



'}i.' 



If the principal 
be actually in the 
custody of the 
sheriff at the tune 
when the latter, at 
the instance of the 
Plaintiff, returns 
non est i^ktenha to a 
CO. M.; the Court 
will ppt ^idc such 
return^ t^)^ 
ynih .3^ subseqaenl; 
proci^^dings f^gBittU 

t^moQ^^^ 

to he returned t« 
them. 
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1805, against the bail, judgment entered up, execution sued 

^*v"*''^ out, and the money levied. 

Forsyth . 

Marriott Best Serjt. shewed cause and insiste^d that the return 

was made at the peril of the sheriff, who was liable to an 
action if it proved to be false, and that the Court there- 
fore ought not to interfere upon motion. 

Ballet/ Serjt. contra observed, that in this case the 
return was the act of the Plaintiff, by whose directions it 
was made ; and that he was not entitled therefore to 
take advantage of it as the act of the sheriff. ^ 

Per Curiam. It is the common practice, when a Plain* 
tiff intends to proceed against the bail, to carry the ca. sa. 
to the sheriffs* office, and give directions to have it re- 
lumed non est inventus^ without knowing whether the 
Defendant be in custody or not. But as it now appears 
that the Defendant was actually in custody at the time 
when this return was made, the bail have been injured, 
and the retutn must beset aside. 

Rule absolute (ay 

(a) VU. TiMs Pr. vol. 2. p, 99S. ed. S. n,q. 



Jk%t$tb. Champion and Another v. Plummer. 

• ■ 

Anote ormemo- flFIHIS was an action against the Defendant for not de* 

Tandinb^i^tiog X livering to the Plaintiffs 20 puncheons of treacle 

of A contrac t jot , 

the sale of goods; bought of him by the Plaintiffs at S7s. per ^t.j to be 

signed by the seller 4^yeredonth^ lOof X)eeem6i?r; 20 puncbedns at 3&> 

oitfy, isnotasnl^ 

fieieiit ndmonuidolBi ivStian tiiie meaaiiig of the statute of fhmds. 
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6d. per ewi., to be deliTered on the Slst October ; and 
10 puncheons at 375. per cr£it.<y to be delivered on the 1st 
of November. 

At the trial before Sir James Mansfield Ch. J. at the 
Guildhall sitiingh afterlast Hilar^ermyii was proved that 
a bargain for the treacle in question was made between 
the Plaintiffs' clerk and the Defendant, as stated in the 
declaration, and that the following note was made by the 
Plaintiffs' clerk in a common memorandum book, and 
signed by the Defendant, as under: 
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CH\MPION 

and Another 

r. 
PiummeRa, 



Left leaf of the book. 
^' Bought of TV. Plummer 
^ punicheons of treacle 

37/0 

to be delivered by IQDec. 

(Signed) Win. Plummer. 

go puncheons treacle 36/6 

si^y 37/0, 

31 Oct. Wm Plummer^ 



Right leaf of the boc^. 
10 puncheons a ST.. 



>i 



On the part of the Defendant it was objected, that 
this did not amount to a sufficient note or memorandum 
of the contract within the statute of frauds 29 Car. 2.' 
c. 3. 3. 17., as itwasnotfiigned by the purchaser; and his 
lordship being of this opiiuiQn> nonsuited the Plaintiff. 

A rule having been obtained , calling on the Defendant 
to shew cause why tbe nonsiiit should not be set aside and 
a new trial had^ 



SAepAer<f3erjt. shewed c^use and insisted thatitdidnot 
appear by the memorandum who was the buyer of th^ 
goods, and, as it was not signed by the buyer, he oould 
not be bound by it, consequently the Defendant ought not 
to he bound by an agreement which would not bind the 
Other contracting party t 'With respect to the case of 

T 3 Sanderson 
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Champion 
and Another 

Flvmmer. 
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Sanderson v. Jackson^ 2 Bos. SfPuU. 238., wbich was le- 
ferred to on moving for the rule, he observed, that upon 
reference to the brief in that cause, it appeared that the 
name of the purchaser was stated in the bill of parcels, 
though that circumstance is not mentioned in the report, 
the case having turned entirely upon the suflGiciency of the 
vendor's signature. 

. JScff Seijt. contra urged that the expressions of the 6ta» 
tute " some note or memorandum in ivf iting of the bar- 
gain to be made a^ signed by the parties to be charged 
by such contract,'* did not require the agreement to be 
reduced to writing in regular form, and that it was suffi? 
cient if the party to be charged in the action, by the pro- 
duction of the memorandum, had signed it, although it 
was not signed by the other party. 



/ 



Sir James M ANSPfELo Ch. J. \loyf can thatbesaid 
to be a contract, or memorandum of a contract, which 
does not state who are the contracting parties ? By this 
note, it does not at all appear to whom the goods wer& 
sold. It would prove a sale to any other person as well as 
to the Plaintiffs ; there cannot be a contract without tWo 
parties, and it is customary in l&e course of business to 
state the name qf the' purchaser as welt as of the seUeif 
in every bill of parcels. This note does^ not appear to me 
to amount to* auy memoi^iidttm in writing of a bf^i^am. 

The rest of the Court concurring, i 

' Ride discharged (a). 

(a) But it seems that a cpntract Vid, Setwn v. SUde^ 7 Vts.jyau 275 

for sale of an intensjt in land need and what is said of that case byLord 

only be signed by thepartysooghtto EUei^bornijgkixk Wmn v. WaUen, 

becfaargedtherebyyonderthefborth 5 JS^/16* 
•eetion of the.ttatnte of frauds. 



. ), 
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EmMETT V LyNE. 3IaytStV' 

THE PlaintifFin this case declared for an assault, bat:. I^a Plaintiff sue 

tery , and^imprisonment, and at the trial, a trifling ^*^^ assault, battery, 

- " . , , , , i and imprisonment, 

imprisonment havmg been proved, but no battery, the but only prove an 

Plaintiff obtained a verdict with one farthing damages, imprisonment, and 

Upon this Sir James Mansfield, Ch. J. before whom the ^^^» ^'"^ ^^^^^^ 

. ^' , damages, acertiii- 

cause was tried, certified under the 43 Eliz. c. 6. to d^;- ^ate of the Judge, 

prive the Plaintiffof his costs. wntier the 43 EUz, 

. e. 6. will deprive 



Best Serjt, in the course of last terra moved that the 
Plaintiff might be entitled to his full costs not^ithstand^ 
ingthe certificate, and now on the argument of the case 
insisted tliaLev^ry imprisonment included a battery, for 
which he cited Bull. Ni. Pri. cA.p. 22. erf.2.,an4 conse- 
quently the Plaintiff could not be deprived of his costs by 
a certificate under 43 EHz. c. 6. He also cited Trusco(t 
V. Carpenter y 1 Ld. Rajfnu.939., where the Court say, 
^^ imprisonment upon legal process iiicluji^s a battery," 
[ Chambre J . In ^hat ci^se the Defendant justified assault, 
battery, and false imprisonment under a legal ^rrest, and ; 
the Court say, the Defendant in answer to a battery 
alleged ought to shew a necessity for the battery, for that 
a right to arrest does not give a riglit to commit a battery 
in all cases, though it may in some. The case oi}FiUian\^ 
y. Jonesy 2 S^ra. ,1049. is to the same effect.] 

Shepherd S^r}U contra was stopped by 

The Cowr^,wh6 said,that they had looked into thecases 
upon this point, and were flearly of opinion that the 
Pteiinjiff was deprived of his costs by the certificate ; they 
referred to the case of Walker \. Robinson^ 1 TFils. 93» 
2 Stra, 1232. S. C. and observed, that it v(dLs absurd to 

T 4 cpntend 



him of costs. 



r 



v\ 
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oontend that every imprisonment included abatter jr, and 
that all that w/is said in Co* Litt, 353. which was cited 
in support of that proposition in BuU. Ni. Pri^ was that 
^^ imprisonment is a corporal damage." 

Rule discharged, 



May 16tii. 

The Court vill 
not open the rule 
for an attachment 
on the mere affidar 
vit of the party, that 
he has not been 
served ; at least un- 
less he shew some 
mistake In the ser« 
▼ice. 



HOFLEY V. GrANQER. 

TjENS Serjt, having obtained an attachment against the 
Defendant for not complying with the prothonota^ 
ry's allQcatur upon the usual aiBdavit of service ; 

Best Serjt. now moved to open the rule upon an affi-i 
davit of the party himself stating that be had never been 
served. 

But the Court said, that on motions for attachment, 
where service of process has been sworn to, the Court will 
not set aside the attachment upon the oath of the 
party himself that he has not been served, unless he 
can also shew that some misuse has been made in the 
service, as that one person has been served for another; 
and that as process is generally served without a witness, 
it wouldlead to the greatest inconvenience if a different 
rule was to prevail. 



Best Serjt. took nothing by his motion. 
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Elu6 V Mortimer, Jiffly«oth. 

« 

THIS was an action to recover the sum of thirty -4. havinjj a hone 
guineas, as the price of a horse sold b^ the Plaintiff ^ '^L^m 1?^^* 

to the Defendant, guineas, ifhe liked 

iiim, and that he 

A t the trial before CAamftrc J. at the G«e7dAa/f sittings nionth noon trial: 
after last Hilary term, it appeared that the Plaintiff hav- B. accordingly tyok 
inffahorsetoselLofferedhimtotheDefendant,anditwas ^!"'*"^ !^'.V?* 

° ' ' wiout a fortnight, 

agreed that the Defendant should give tliirty guineas for ^^ then told A. be 

the horse if he liked him, and should take him for a liked the horse, Wat 

month upon trial : that the Defendant having accordingly °° desireThhn if 

taken the horse and kept him for about a fortnight, told he did not like the 

the Plaintiff, upon being asked how he liked the horse, P"*^*' *^ return the 

V , horse; 1/. however 

that he liked the horse but npt the price ; upon which kept him lo days 
the Plaintiff desired, that if the Defendant did not like the more, and then re- 
price he would return the horse: that the Defendant after t"™diiim; biit^. 

*^ ^ ^ refused to receive 

this kept the horse 10 days, and then sent him back, the him, and brought 
month originally agreed upon for tri^l not being expired ; *" action on the 
but that the Plaintiff refused to receive him. guineas, the price 

The learned Judge told the jury that it wais pot com- of the horse. Held 
petent to the Plaintiff to vary the time of trial originally 
Itgreed upon, but that if it could be inferred that the old miction, 
agreement for a month's trial )¥as put an end to, and a 
jiew agreement to take the horse was made, the Plaintiff 
was entitled to a verdict. The ^i^ry found a verdict for 
the Plaintiff, 

A rule having been obtained calling on the Plaintiff to 
3hew cause why the verdict should not be set aside, and 
a new trial granted, 

Best Serjt. now shewed cause, 'and- insisted ^hat the 
Defendant by keeping the horse after the conversation 
"between himself and the Plaintiff had made the horse his 
own, it l^eing evident that he had made up his mind at 

. ' the 



that he could not 
maintain such* 
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the time of such conversation, and that he did not there- 
fore keep the horse afterwards for the purpose of trial : 
that the Defendant having improperly detained the horse 
under-pretence of trial, th^ verdict was consistent with 
the justice of the case, and that the Court therefore, 
would not disturb it, even if they should tl^ink in strict- 
ness that the Plaintiff had not pursued the proper form 
of action. 



Sfiepherd Serjt. contra urged, that by the original 
agreement the Defendant was entitled to keep the horse 
on trial for a month, and that the Plaintiff had no right to 
require a return, if the Defendant did not like him be- 
fore the expiration of that time ; that the verdict there- 
fore was contrary to the evidence, the Defendant having 
Returned tjie horse within the month. 



Sir James Mansfield Ch, J. This is not a very im- 
portant case, buf I cannot say that the verdict is warranted v 
by the evidence. The action is founded on a contract ; 
not upon the unjust detention after the conversation be- 
tween the parties. The first question then is, what was 
the contract? It was agreed that the horse should be 
sold for 30 guineas, but that the Defendant should have 
a month's trid, and should be at liberty to return him at 
the end of the month if he did not like him, If indeed 
the Defendant had made up his mind not to buy the 
horse at the time whenthe conversation took place, it was 
a very unhandsome thin^to keep him to the end of tide 
^month. But $till that ^aTthe c(mtract. The effect of 
the contract seems to me to be, that the Defendant shall 
have to the end of the month to judge whether he likei 
the horse at the price. It is possible that he might not 
like the horse at the end of the week, and yet.dlight be 
willing to give the whole price at the end of the month. 
The Plaintiff having broughtliis action on the contract, 

and 
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and the Defendant having offered to return the horse, I 
do not think that the action can be supported ; the De-^ 
fendant is therefore entitled to a new trial. 

■ 

I 

Heath J. I am of the same opinion. The Defend- 
ant, if he pleased, had to the end of the month to decide 
whether he would return the horse, though it was in his 
power to determine the contract efeirlier, by returning th^ 
horse sooner. In the fluctuations of hismind he might 
not like the horse at one time, and might atanother ; and 
he had not determined the contract iinti} he bad actually 
' returned the horse. 



259 
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RooKE J. I am of the same opinion. I consider this 
as a contract for amonth^s trkt; and that being so, the 
party had a right to take into his consideratf oh for a 
month,«not only the goodness of the horsey bo/t his good«f 
ness with reference to tJie prices ' 



Chambre J; In my opinion die origimtl «KNItrlu!t 
was entirely determined, and the Plaintiff cannotisaythM 
it was determined f6r oiie purpose and not for alriotht^. 
If the contract was entirely det»*mined, and the Defend* 
ant afterwards chose to detain tiie pi<»«e, tlie n^intiff 
should have brought an action of trover. In either waj^ 
therefore of considering the case, inHhetiier the briginal 
contract subsisted or was determined^ the Defendantii; 
entitled to a new tried. Perhaps the jury were in some 
degree misled by my obsenratioBS. 

Rule absolute. 



N 



X 
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Half fOth. 



John Vickris Taylor (surviviitg Partner of 
Freeman Hartford, deceased^ v. IIich^lhd^ 
Hare« 



vf ., having eb« 
tainecl a patent for 
an inyeBtion of 
whieh hf supposed 
himselt tlieinventor^ 
agreed to let J3. use 
it up<m payment of 
a certain annual , 
sum secured by 
bond ; this sum was 
paid for several 
yearsy when B.^ 
discovering that A» 
was not the in- 
ventor, but that it 
was in public use 
before A. obtained 
his patent, brought 
an action for money 
had and received, 
to recover back the 
amount of the an- ^ 
^uity paid. Hel<| 
that he could not 
fecovcr. 



THIS was an action fbrraoney hadand received,wWtfc 
came on to be tried before the Lord Cbief Justice at 
the sittings after last Hilary term, when a verdict was 
found for the Plaintiff for 425/. , subject to the opinion of 
the Court upon the following case : 

On the \2iikoi September 1791 theDefendanttook out 
a patent for the inventipn of an apparatus for preservhig 
the essential oil of hops in brewing. By artic^Ies of agree- 
meAy dated 5t]i cS November 1792 j (which were set out 
at leiigth at the end of the case) and made between the 
Defendant ofthe one part, and the Plaintiff and his said 
late partner ofthe oth^ part, tecitbg the Deftndant^s pa- 
lent, and that it gave him the sok power, privilege, and 
authority of using,exercisiBg,and vending his said inven* 
tioii for the term of 14 years, the Defendant granted to 
the Plaintiff and his said late partner the jprivilegeof 
making, using and exercising the said kivenlion forthe 
residue ofthe said tenn of 14 years, and in considemti<m 
thereof t^e Plaintiff and his partner covenaoted that they 
would secure tabe paid to the Defendant during the said 
t^^rm an annuity of 100/., and woutd give their bond for 
that purpose, and a bond was accordingly given, ccHidi* 
tioned for the payment of the said annuity. The Plains 
tiff and his said late partner used the apparatus (for the 
making and preparing of which they paid adistinct price) 
from the date ofthe said agreement until the 25th day of 
March 1797, and during all that time regularly paid the 
said annuity to the said Defendant. The Defendant was 
not the inventor ofthe invention for which he obtained 



/ 
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liis patent. The invention was not new as to the public 
use and service thereof in England^ but it was the inven*- 
iion of one Thomas Sutton Wood^ and had been p^bUcly 
tised in Englandhy^2XA WoodvinA others before the De^ 
fendant obtained his patent. But the patent had never 
been repealed. The amount of the annuity which they 
Iiad paid was 425/. If the Court should be of opinion 
that the Plaintiff was entitled to recover back the nooney 
which was paid on the bond, the verdict was to standi 
If tho. Court should be of a contrary opinion, a nonsuit 
was to be entered. 



1805. 




J?flyfcyS«rjt. for the Plaintiff. To support the present 
action it is not necessary to prove that any imposition has 
been practised. If it appear thatthe Plji^intiff has received 
fiothing in return for the money which he has paid, he ib 
entitled to recover back his money in this form of action. 
He was induced to pay his m<lney upon the suppositioti 
that the Defendant had the power of communicating some 
privile^. But as it now appears that the DefendaJtit^s 
invention was not new, and thatthe patent was therefore 
void, the consideratiohupon which the Plaintiff paid his 
money has wholly failed, and the Plaintiff has d^ived no 
benefit yvhatever. Whetp an estate is conveyed, the 
vendor^ofesses to convey nothing but his title to that 
estate. But here the thing itself which was the subject 
of the agreeihent had no existence. It was the under- 
standing of all parties that the Defendant was entitled to 
a patent-right ; but it now turns out that they were mis- 
taken: the Plaintiff'therefore is entitled to recover the 
money which he has paid under a mistake. He had a 
right to make use of the invention without paying any- 
thing for it. The Defendant has no right to the annuity, 
and indeed he has already failed in an action on the bond 
in which the validity of th^ patent was put in issue^. 



Sir 



r 
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• Silr Jame^ Mansfield Gh. J. (stopping CockellSerjU 
for the Defendant).^ It is not pretended that any action 
iike the present Mas ever been known; In this case tvro 
persons equally innocent make-a bargain about the use of 
-apatent^ the Defendant supposing himself to be in posses- 
«ioh of a valuable patentAright, and the Pkintiff suppos- 
ing t^e samethiiig. Undertheise circumstances the latter 
agrees to pay the former fbr th^ use bf the invention, and 
he has the use of it ; non constat what advantage he made 
of it 5 for any thing that appears he may have inade con- 
siderable profit. These personsjmay be considered in some 
hieasure as partners in the benefit of this invention. In 
consideration of a certain sum bf money the Defendant 
J)ermits the Plaintitftb make use of this invention, which 
he would never have thought of using had not the privi- 
lege been transferred to him. How then can we say that 
:the Plaintiff ought to recover back all that he ha§ paid ? 
I think that there inust be judgment for the Defendant. 

Heaxh J. There never has been a case, and tl^re 
never will be, in which a Plaintiff having received benefit 
from a thing which has afterwards been recovered from 
him has been allowed to maintaia an action* for the 
_ consideration originally paid. We caimot take an ac^ 
count here of the profits. It might as well besaid^ that 
if a man lease land ,:and the lesseepay rentyand afterwards 
•be evicted, that he shall recover back the rent though 
he has taken the fruit$'6f the land; - : 






RooRE J* I am of the same opiriiori. * ' 

, Chambre J. Th^ Plaintiff has had the enjoyih^t of 
•whctt he istipulated for, and in tMs actionfljie Court ought 
not toiirterfere,unlesii there be something;^ ear icquo et bono 
which shews that the 'Defaidant ought to refiahd . Here 
both parties have been mistaken ; the Defendant^ has 

, . throifn 
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thrown away his money in obtaining a patent for his own 1805. 

invention ; not so the Plaintiff, for he has had the use of 
another person's invention for his money. In the case of 
Arkwright^s patent, which was not overturned till very ' 
near the period ^t which it would have expired, very 
large sums of money had been paid ; and though some- 
thing certainly was paid for the use of the machines, yet 
the main part was paid for the privilege of using the pa- 
tent-right, but no money ever Ivas recovered back which 
had been paid for the use oi that patent* I am therefore 
of opinion that judgment of nonsuit should be entered. 

Judgment of nonsuit; 



Beardmore and Another, Assignees of a Bankrupt, 
^« Sfl AW and Another, Sheriff of JLoit(fi>j«« 



AToy fist. 



T ROVER by the Plaintiffs,a8assignecs ofabonkrupt, f^^ j^j^^ ^^^^ 
for goods belonging to the bankrupt taken under an creditor, who Ua» 
«ecution. At the trial before Sir JamesMansfieldChJ . Jo«»ed in a petition 

. .r^ ., ,« IT . • r 1 ^W7 1 -rx to snpfewede a prior 

at the Guildhall sittings after last Hilary term, the De- commission and 
fendants^ in order to defeat the Plaintiffs' right of action, proved his debt uar 
-proved an act of bankruptcy long prior to that upon ^^'g^^'^^^^"^ J^"' ^ 
^hich the commission was founded, and also a debt of the with an act of bank- 
same date sufljtient to support a commission. It appear- r«ptcy prior to that 
^d, however, that a former commission had been sued out second^commission 
againstthe bankrupt, and had been superseded at theap- is founded, may 
plication of all the creditors, one of whom was the per- ^ ^^ "P *** defeat 

* iiT-vi-i *"^^ second com* 

wn whose debt was now relied upon by the DelenaaRts, mission, by a De- 
'.andthatthe same creditor had nowproved the same debt fendantin an attioq 
under the commiadion by virtue of which the Pkintiffs ^,\j^„V;3^^^^^^^ 
■were chosen assignees. Up6n these facts, the Plaintiffs commission, 
cemtended that the debt proved was not such^a debt as 
could support a cqmmi98i9n, for that .the creditoD«io 
A whom • 



964 



CASES IN EASTER TERM 



1805. 



Bbabumorb 

amd Another 

r. 

Shaw 

«nd Anoth>3r. 



wbom it Ti^as owing^ having joinecl in superseding a fot* 
met commission, and having proved his debt under the 
existing commission, could not becoriie petitioning credi* 
tor under a new commission ; and consequently the prior 
act of i>ankruptcy proved would not avail the Defendants, 
inasmuch as there was no proof of any such debt ds 
would, with that act of bankruptcy, found a new com- 
mission. His Lordship allowed a verdict to be taken for 
the PlaintiiFs, but reserved to the Defendants the liberty 
of moving this Court that a nonsuit might be entered. 

Accordingly a rule nisi for that purpose having been 
obtained on a former day. 



Best and OnslowScrjis.noy/ shewed cause. It has been 
lamented that commissions can ever be overset by the ob- 
jection of a prior act of bankruptcy coupled with a suffi* 
cient debt, and it has been thought that it would be better 
if no objection could be available on that ground till a 
new commission is actually sued out* The Court there- 
fore will not give effect to the objection in this case^ 
which is differently circumstanced from any hitherto de* 
•cidefl, unless they feel themselves bound by law so to do» 
The creditor whose debt is relied on has, by joining iii an 
application to supersede the former commission, and 
proving his debt under the existing commission, aban^ 
doned his right to revert back to the old act of bankrupt*^ 
cy, and sue out a third cbnunission. Nor does he indi- 
cate the least intention of so doing, but the Defendants, 
who are mere third persons and strangers, endeavour to 
avail themselves of a ri^t which he renounces. If the 
ciieditors,who are in a situation to sue out an earlier comr 
mission, agree to prove their debts under the existing* 
commission, why should a person not in a situation by 
bis own debt to avail himself of the prior act of baal^ 
ruptcy^ be allowed to ^y that the comnusi^icni shall no^t 
W supported? 

Shepheffi 
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Shepherd Serjt. contrd. The argument on behalf of the 
Plaintiffs amounts to this, that though the existing com- 
mission i¥as invalid at the time it was sued out, and liable 
to be defeated by proof of a prior act of bankruptcy 
coupled with a sufficient debt, yet that the voluntary ex 
post facto act of the creditor in proving under ^his invalid 
commission makes it as completely valid as ifno prior act 
of bankruptcy had been committed. One invalid act, 
therefore, is to be supported by another invalid act. The 
question is not , what has been done under (his commission , 
but how all things stood at the time when it was sued out . 
This creditor, thoughhe has proved, has never been paid 
his debt ; and it cannot for a moment be contended, that,^ 
if the existing commission should be superseded to-mor- 
row, all the creditors, whose debts are sufficient in 
amount, would not beat liberty to found a new commis- 
sion on those debts which they have proved. 

The Court took time to consider of this matter till the 
next day, when 
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Beardmorb 
and AnoUier 

Shaw 
and Another. 



Sir James Mansfield Ch. J said, it is much tobela^ 
mentedthattheformer act of bankruptcy sh ould in thiscase 
be made a ground to supersede the present one ; yet so the 
law is. The only question is, W hether this debt, having 
been proved under the present co m mission, afibrdsa suf- 
ficient objection in law to the creditor t9.king out a new 
commissionPThoughthiscircumstance might beaground 
of application to the Chancellor, it does not authorisethis 
Court to interfere. We cannot say that the existing 
creditor, having proved his debt under the present com- 
mission, is thereby barred at law from taking out a new 
commission . T he consequence is, that the present action 
cannot be supported, since the commission, upon which 
the Plaintiffs' title rests, is not well founded. We 
must consider whether the commission w.aj5^w^ell founded 
or not at the time when it issued ; for, if not, it would 
Vol. I. N. R. U \>& 
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Beardmor'e 
and Another 

r. 

Shaw 
tnd Anothef 



be singular ijsideed that it should be made good by suth a 
circumstance as the creditor proving under it« At the 
same time, it may be observed, that if this had been the 
only subsisting debt under the old act of bankruptcy , and 
this debt had been paid or released before the trial, the 
commission might have been supported, and so the com- 
mission might have been made good by an act subsequent 
to the time of its being issued, though it were bad at the 
time when it was taken out* But I cannot see any 
ground in law which authorises the Court to say that a 
subsisting creditor, who has proved his debt under a new 
commission, is thereby precluded from takibg vout a 
commission founded on an old act of bankruptcy. 

Rule absolute.. 



May 22d* 

A dedimus potesta- 
tern charged in an 
attorney's bill is a ^ 
aufficient item to 
enable the Court to 
refer the bill for 

• 

taxation, thou|^ 
with this exception 
it be entirely for 
conveyancing* 



Ex parte Pricket t. 



\ 



A N application having been made for an order to tax 



an attomey^s bill, 



Cockell Serjt. now opposed the application, upon the 
ground that the bill did not contain any charges relating 
to a suit at law ; and the only question was. Whether a 
writ of dedimus potestatem charged in the bill was to be 
ronsidered as a sufficient commencement of a suit to war* 
rant the Court in taxing the rest of the bill, which con- 
sisted of charges for conveyancing. 



The Court was of opinion, that as ithad been held tibat 
a single law article was sufficient to authorise the C6urt 
to refer a bill for taxation, the charge in this case, of a 
dedimus potestatem^ which presumed a previous writ of 
covenant, was sufficient forthat purpose ; and observed, 

that 
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that the Court of King^s Bench had gone further, and 
had held that where an attorney was employed, they 
might refer his bill for taxation, though it contained no 
law articles (ajl, and accordingly made the order for 
taxation (b). 



(a) The Court of King's Bench, 
in the case Ex •parte Williams, 
4 Term Rep. 496. held that an at-, 
torney's bill might be referred to be 
taxed, thongfa all the businessx;hatg- 
ed were done at the quarter sessions. 

(6) In Winter v. Payne, 6 Term 
Bep. 645. the Court of K.B. held 



that these charges, viz. "taking in- 
structions to commence an action, 
drawing and ingrossing affidavit of 
debt, attending the swearing the 
same, and paid for oath," were to 
be considered as charges for busi- 
ness done in the Court. 



1805. 



^Ex parte 

PRICltETT^ 



Davis i?. Jones. 

THIS was action of covenant for not levying a fine 
in the court of great sessions at Carmarthen^ and was 
tried before Mr. Justice Z/a23e>rewceat the spring assizes for 
^cre/orrfl805,asbeingthenextadjoining£/zg/wAcounty. 
to that in which the cause of action arose. At the trial 
the PlaintiflF recovered a verdict with damages, the cove- 
nant being by the husband that his wife should levy a 
fine, and he not having been able to prevail upon her so 
to do at the time when the action M'as commenced ; and 
the learned Judge certified onthe backof the record un- 
der the 13 G. 3. c. 51. faj,, that the Defendant was resi- 



May 24th. 

An action of co- 
venant for not levy- 
ing a fine is a per- 
sonal action within 
the meaning of the 
13 G. 3. c. 51. 8. 1. 
which empowers 
the Judge to certify 
the Defendant's 
residence in Wales, 
if the verdict be 
under 10/., in order 
that a nonsuit may 
be entered. 



(a) Tlie provision of the 13 G. 3. 
tf. 51. s. 1. is, " in case the Plain- 
tiff, in any action upon the case for 
words, actionof debt, trespass on 
fheca8e,assault and battery, or other 
Personal action, where the cause of 
such action shall arise within the 
dominion of Wales, and which shall 
be tried at the assizes at tJie nearest 
English county to that part of the 
said dominion of Wales in which the 

u 



cause of action shall be laid to arise, 
shall not recover by verdict a'debt 
or damages to the amount of 10/.,'' 
if the Judge certify the Defendant's 
residence in Wales, at the time of the 
service of the writ, and that fact 
be suggested on record, judgment 
of nonsuit shall be entered against 
the Plaintiff, and the Defendant 
shall recover his costs. 

2 dent 
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1805. dcnl in Wales at the time of the service of the writ. A 

rule nisi for entering asuggestion of the above fact on the 
roll having been obtained on a former day^ 

Williams Serjt, now shewed cause. This being an ac- 
tion -of covenant for not levying a fine, is in the nature of 
a real rather than a personal action : now if it be not the 
latter, there are no words in the 13 G. 3. c, 51. which 
apply to it, and consequently the Judge's certificate will 
be inoperative. The words ^^ or other personal action'* 
used in the 1st section of the act must be construed secun- 
dttm subject oin materianij and may be deemed to have been 
introduced with a view of including all other personal 
actions of a like nature with those particularly specified, 
such as actions of escape, 8fC. By the 22 Sf 23 Car. 2. 
c. 9. s. 136. a Plaintiff who recovers less than 40^. in an 
action of^^ trespass,assault and battery, and other personal 
actions J ^ is deprived of his costs unless the Judge certify ; 
and there, though the words ^^ other personal actions" 
are large enough to include every kind ofpersonal action, 
yet the courts have restrained them to actions of trespass 
quareclaustfiyif regit ^Vind assault and battery. No decision 
has ever taken place upon the words used in the 13G.3» 
r. 51, 5. L ; nor does any reason appear why the same 
construction should not be adopted by the Court, as has 
been adopted with respect to the words used in the 224* 
S3 Car. 2. 

Vaughan Serjt. contra^ after referring to the preamble 
of 13 G. 3. c. 51. which i^," whereas to the intolerable 
vexation and charge of his Majesty's subjects in the do- 
minion of Wales it hath been the practice tp commence 
trifling and frivolous suits in the courts at Westminster 
upon cauises of action arising within the said dominion of 
Wales in order that the same may be tried in the nearest 
adjoining English county to that part of the dominion of 

Wales 



J 
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Wales in which the cause of action has arisen^ to discern* 
rage th£ like practice fox the fliture, S^eJ^ He observed, 
that the construction of so remedial a law shoold be as 
liberal as possible, and contended that asimilar construe-* 
tion could not be ptit upon the words " other personal 
action,"' used in the 13^. 3. c. 51 . as had been put upon 
the like words in 22 8f 23 Car.2.y because there the gc* 
nerality of the preceding words had been controlled by 
what followed, confining the certificate to assault and 
battery, and cases where the freehold or title to lamt came 
in question, which was not the case in this statute* He 
was then stopped by the Court* 



1805. 




Sir James Mansfield Ch. J. It seems to me that we 
are called upon to decide whether the words'^ other per* 
sonal action" used in the statute are idly fntroduced, or 
whether they have some meaning annexed to them. Is 
it possible to entertain a doubt that they were meant to 
include every personal action in which a debt ordamages: 
could be recovered ? The same expression m the 22 ^ 
23 Car. 2. is perhaps properly construed, but in this case, 
uncontrolled as the wonls arc, I can form no doubt upon 
the subject. It is material to attend to the provision at 
the end rfthe 1st section, which enables the Judge tosc* 
cure to the Plaintiff his costs, by certifying that the 
'' freehold or title of the land mentioned inthePlaintiff^s 
declaration was chiefly in qaesiionyOrtRc^sttch cause was 
proper (ohe triedin snch English county ^"^ Now the latter 
words of the above provision clearly extend to every spc-^ 
cies of action. The covenant upon which this action is 
brought is such a» the Court of Cbaacery would not now 
enforce. And indeed nothing can be more absurd than 
to allow a married woman to be compelled to levy a fine 
through the fear of her husband being su^dajidthrowa 
into gaol, when the general principle of law is, tlwt a 
inaiTied woman shall not be compelled tolevy a &ie. I 

U 3 camiQt 
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cannot conceive a more proper ease for a Judge's eertifi- 
cate under 13 O. 3. c. 51. than the present. 

. Heath J, I am ofthe same opinion* The 13 G. 3. 
r« 51 . is a remedial law, and I should be sorry to narrow 
its operation. Indeed, I rather think a larger construc- 
tion of the 22 ^ 23 Car. 2. would have been more bene- 
ficial. 

liooKE J . The language of this statute is materially 
different from that used in the stat. of Car. 2., and I do 
not wish to see a narrow construction put upon it. 

Chambre J. It seems to me impossible tor entertain a 
doubt upon this statute, the language of which is not at 
all analogous to that used in the stat. of Car. 2. There 
the general words " other personal action" are narrowed 
by the subsequent words referring to the certificate, here 
they are not so narrowed . It was urged that this was in 
the nature of a real action, as respecting land ; but I 
think many actions of that kind better tried near the spot 
where the cause of action arises than elsewhere ; as. for 
instance, actions for not repairing. 

Rule absolute. 



May S5tfa. 



Hodges d. Drakeford. 



ASSUMPSIT. The declaration stated, that in 

consideration that the Plaintiff, at the special 

instance and. request of the Defendant, would buy 

the lease of a certain shop of him, the Defendant, 



The assignment 
of a lease in writing 
without seal did not 
require a stamp be- 
fore the 44 G. 3, 

c. 98. 
If a parol warranty and agreement to assign be reduced into writing, but not staipped^ and 

the assignment be afterwards legally executed, the warranty cannot be proved by parol. 

the 




-.MT -rw^ ^ \ this lease to Willia?n Hodses. 
Mr. Wm. Jflodgps, y "^ 

(Signed) Wm, Drakeford, 

Witness Ijfr^^sallies^r 

On this eviv| ence his Lordship nonsuited the Plaintiff. 

On a. fo]jmer day in this term, a rule nisi for setting 
aside tl le nf >nsuit and granting a new trial wa« obtaiiied, 

U4 / and 



Honr.Ks 
r. 
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the Defendant undertook and promised that lie\was in 
the habit of baking 15 sacks of flour by the week on the 
average; thatthePlaintiff, confiding in the said promise drakeford. 
of the Defendant, did buy the lease for 500/. and paid for 
the same ; nevertheless the Defendant, not regarding his 
promise, deceived the Plaintiff in this, to wit, that he 
never did bake 15 sack^ of flour by the week on the ave- 
rage, but, on the contrary thereof, baked a much smaller 
quantity, to wit, 10 sacks by tlie iveck pn the average, 
and no moi*6. Plea, non assumpsit. 

At the trial before Sir James Mansfield Ch. J. at thia 
?Fe5^wi2Wf5/er sittings after last Hilary term, itiippeared, 
that the Defendant, who was a baker, had advertised his 
shop to be let, and the advertisement stated, that the con- 
sumption of the shop amounted to 15 sacks of flour /jer 
week; that the Defendant, being applied to by the 
Plaintifi^, shewed him the premises, and said that it was a 
very good shop, and did busin.ess to the full \BXtent stated 
in the advertisement, whereupon the Plaintiff agreed to 
buy the lease. It being adm itted, bowevcr, by the wit- 
ness who proved these facts, t hat an agreement in writing 
was made (which agrecmon't, being unstamped, was not 
produced), Uie witness waf; prevented, from giving any 
further account ; but an un/ .tamped assignment, indorsed 
upon the lease, was proda ced, which was in the follow- 
ing words : 
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I 

and two questions were made. First, Whether, before 
the late stamp ac t ( «) , it was necessary that an assignment 
of a lease should be stamped ? Secondly, Whether the 
parol evidence of the promise respecting the flour could 
be received. 



Shepherd Serit, coatended, first, that it was necessary 
that the assignment should be stamped, for that it must 
be considered either as a contract, or as evidence of a con- 
tract. Secondly, That as the agreement between thq 
parties, as well respecting the flour as the sale of the 
lease, was put in writing, it was not competent to the 
Plaintifl'to split the agreement, and prove the sale of the 
lease by the assignment itself, and the agreement respecn 
ling the flour by parol. 

Best Serjt . insisted. First, that the assignment of a lea» 
was not made liable to a stamp by the words of any sta-? 
jtute before the last stamp act, unless such an assign^ 
^nent were made by deed. Secondly, That as soon.as the 
;assignment was executed, the agreement for that assign? 
ment was at an end, the thiiig agreed upon being done; 
and that it was competent for the Plaintiff to prove th^ 
parol undertaking respecting the flour. 

The Court was of opinion, first, thq,t tlie assignment 
indorsed upon the lease did not require a stamp, sayingji 
tliat as it was not by deed, itflid not require a deed 
stamp, and as it did not import ajContract to assign, but 
was itself an assignment executed, it could not be con- 
sidered as an agreement ; and referred to the case of Far* 
merex dem. Earls. Rogers^ Bull: N. P. 110. Secondly, • 
that although the agreement for the conveyance was done 
away by the conveyance itself, yet, as the assignmentdid 



(a) 44 G, 3. c, 78, wWch sub. whether b)^ deed or laot^tn a atamp 
jecls aU instmincx^s of ossignncMBnt^ duty. 

not 
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not contain the matter upon which the Plaintiff had de 

clared, that instrument would not maintain tlie decla- Hotmjes 

ration ; and, as the agreement upon which the action was *'• 

founded was put in writing, the Plaintiff could not make 

put his case without producing that agreement. 

Rule discharged. 



GaNDY v. BoRROWDALE. May ^5^ 

THIS was a rule to shew cause whj the rule to reply, When tkneto 

given by the Defendant in this case, should not be P^^«^,b?« ^^"^ ^^ 

ilischarged with costs. It appeared, that an order to fendant plead and 

amend had been obtained on the 27th of diarchy and a, g»ve a rule to reply 

week's time to plead ff i ven after the amendment should b^ J ^^% ^ expira- 

* ° .^ tion of such timc^ 

made; that the amendment w^s made on ttte JOth of the rule to reply 
Ma?/^ and a plea filed on the 13th, though the time to ^*" ^^ ^^°^ *^*3 
plead did not expire till the ITth; but, no information ^f^uspieju 
of this plea being filed, was given to the Plaintiff. On 
the 1 6th, when the attorney for the Plaintifi^got the plea, 
he took it to counsel to prepare a replication, and on the 

4 

1 7th, sefved a summons for time to reply on the De- 
fendant's attorney, when the latter served him with a dc^ 
mand of replicatipn ; upon this, the Plaintifl^'s attorney 
searched the office, and found a rule to reply filed on the 
iSth, of which no notice had, been given. ' 

Williams Serjt. shewj^d cause, and insisted that, al- 
though theDefendant had obtained a week's time to plead, 
he was at liberty to file his plea, and give a rule to reply 
as soon as the plea was ready. 

Onslow Serjt. contra insisted, that where a Defendant, 
*yho has obtained time to plead, pleads before the ex- 

piratioii 
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Gandy 

V. 
BORROWPALC. 



piratiou of that time, he ought to give notice to the 
Plaintiff, and cited the case of 'J'homas y, Pritchardj 4 
Term. Rep. 604., in which the Court of King^s Bench 
held that a prisoner could not be superseded because he 
did not give notice of his plea, 

' Sir James Mansfield Ch J. The Defendant, by ob- 
taining a week'6 time to plead, induced the Plaintiff to 
suppose that he did not mean to plead till the end of the 
week. Withoi^t giving notice of his plea, therefore, he 
had no right to compel the Plaintiff to take another step 
until the time had expired within which he was bound to 
plead. The officers say, that until notice of the plea 
has been given, there caj\ be no rule to reply. 

RooRE J. If a rule to reply could be given before the 
time for pleading has expired, the rule to plead (of 
which the time given to plead is only an extension), and ^ 
the rule to reply would be running at the same time, 
which the practice of the Court, according to the report 
of the officers, does not allow. - . 

Per Curiam^ Rule absolute. 



May 2.5tb. 

If a number of 
persons severally 
bind themselves in 
a penalty by one 
bond, conditioned 
for the performance 
by each and every 
o^them of the same 
matters, suck bond 
requires only 0De 
stamp. 



BowEN V, Ashley. 

DEBT on bond for 100/., entered into by the Defend- 
ant to the Plaintiff as vice-president of a certain 
society called the jBflMiirarwio«icSociV/y, conditioned for 
the Defendant's singing and performing at certain stated 
times at the meetings of the said society ; and the breach 
assigned was his non-attendance, though required at a 
certain raeeting of the society. The Defendant pleaded 
non est factum^ and then put in issue'; 1st, the fact of his 

having 



IX THE FollTy-FIFTH YeAR OF GEORGE III. 



275 



ha^g been required to attend ; 2dlj,'the meeting of the 
society, as alleged in the declaration ; and 3dly , the con- 
tinuance of the society to the time of the meeting alleged 
in the declaration. 

At the trial of this cause before Sir James Mansfield 
Ch. J. at the MicWfe^ejc sittings after last flilan/ termj the 
bond, when produced in evidence, appeared to be a bond 
entered into by the Defendant and five other persons, in 
the form following," We, JohnAshlet/j C. J?., A. C, D . 
W,y J, C.D.y and C. T., of the city ofBath^ in the coun- 
ty of Somerset^ musicians, are each of us severally held 
and firmly bound to the Rev. John Bowen clerk, vice- 
president, 4rc. in the penal sum of 100/., to be paid to 
the said John Bowen ^ or his certain attolney, executors, 
administrators, or assigns ; for the true payment where- 
of we bind ourselves severally, and our several and res- 
pective,bul not joint heirs,executors,and administrators, 
and every of them firmly by these presents, Sfc. S^c.^\ It 
then stated the terms of the engagement, and proceeded, 
" Now the condition of the above- written obligation 
is such, that if the above-bounden John Ashley^ C, 
jf?., A. C, D. W.J J. C. 2>., and C. T., and each and 
every of them do and shall, at the time, and subject to the 
terms aforesaid, regularly and faithfully attend at the dif- 
ferent meetings and rehearsals of the said society as a- 
foresaid ; and at such meetings perform, according to 
the best of their skill and ability ; and also in every 
respect observe the rules of the said society ; then the 
above- written obligation to be void, or else to remain in 
full force and virtue.'* This bond was duly executed by 
the Defendant and the five other obligors, but was writ- 
ten on one stamp only, in like manner as if there had ^ 
been but one obligor. To the reading of this bond, 
therefore, the counsel for the Defendant objected, con- 
tending that it must be considered to be the several deed 

of 
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of each obligor, and consequently that it ought to hgwe 
had six stamps^ His Lcwdship, however, permitted the 
bond to be read, and the Plaintiff obtained a verdict, but 
Kberty was reserved to the Defendant to move in have 
a ncmsuit entered. ' 

Accordingly, a rule nisi for that purpose having been 
obtained on a former day, 



CockeU Vind Williams Serjts. now shewed cause. The 
stamp imposed by the difierent statutes, is a stanip on 
the peculiar instrument called a bond, without any re- 
ference to the number of obligors who may be included 
in that bond,. ^The expression used inall the statutes im» 
posing the stamp is '^ on any bond," without adverting 
to the subject of the bond or the parties. 5 ^. ^ M. c. 
SI . ^.3. 9. 4- 10. W. 3. c. 25. s. 37. 12 Arm. stat:i. 
€,.9.^.21. S>G€0.2.cA9.sA. l^Geo.S.c.Si.sA. 
19 Geo, 3. cr. SO. 5. 16. 23 Geo. 3. c. 58. 37 Geo.3. 
€^ 90. ^^ I . Now, on this bond, there is the 15*. stamp 
as for a single bomd, and that is all that is necessary. 
The only ground upon which it can be contended that 
tliis bond ought to have more than one stamp is, that it 
k not a joint and several bond, but a several bond againit 
each of the obligors. ' Btit though it be a several bcmd 
against each of the obligors, still they are all liaUe only 
to the extent pf 100/, 

Shepherd and Bayley Serjts. in support ofthe.rufc. 
This bond was entered into by the Plaintiff with the 
several obligors, in order to secure the perfoimance of one 
contract between the Plaintiff and the several obl^ofs» 
The instrument in question, therefore, is not to be deemed 
the single individual bond of all or any one of the obligors, 
but it is to operate as so many separate and distinct bonds 
jfgainst each of the obligors, ai^d to subject each of them 

to 
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to a distinct penalty of lOOL^ in case any one or all of 
tliemdo not duljperfbrm his or their engagementwith the 
Defendant, Now, if several distinct bonds be written on 
one piece of paper, it would be a fraud on the revenue 
not to use as many stamps as there were bonds. The ob- 
servatioui therefore, that the stamp acts only impose the 
duty on the instrument, without regard to the number of 
obligors, has no weight in this case. The language of 
the deed is, that they are hot jointly, but severally bounds 
Now, if more persons than one become severally bound, 
there are more bonds than one ; each is severally liable to 
the penalty mentioned in*tbe bond, and a separate action 
might be commenced upon this bond against each of the 
obligors ; nor could another action pending on the same 
bond against another obligor be pleaded to such action^ 
The words of die bond are, *^ Each of us are severally 
held and firmly bound, S^c^ in the penal sum of 100/,'* 
If this instrument be only subject to one stamp, the re- 
venue may often be defrauded in cases where bonds are to 
be taken of a number of persons, by including all the ob- 
ligations in one instrument. In the case of The King y» 
liceks, 2 Sira. 716. the Court held, that one stamp to 
one piece of parchment, on which the admissions of se- 
veral corporators were entered^ was not sufficient. 
[Sir James Mansfield Ch. J. That case is very different 
from the present, for one piece of parchment which 
contains the admissions of several corporators contains 
so many distinct admissions as there are corporators in- 
cluded.] 

Cur. advi zult. 
On this day. 



1805, 



Bow EM 

r. 



Sir James Mansfield said : It has been argued that 
the several covenants of the several obligors to the bond 
in this case operated to rc^der the bond the several deed 

of 
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BOWEN 
V, 

Ashley. 



of each obligorjand consequently to make so many stamps 
necessary as there are obligors. We are of opinion that 
one stamp only is sufficient, and that this case cannot be 
distinguished from several other cases in *which only one 
stamp would be necessary. A common instance may be 
given, «ic. where a debtor compounds with his creditors, 
tod where each creditorjsigns the same deed, covenanting 
eitherto give further day of payment, or to take a certain 
sum as a composition . There every covenant is in fact a se- 
parate covenant,and the several deed of each creditor who 
signs the deed ; but the wholebeingonly one transaction, a 
separate stamp for each person is never required. The 
same principle applies to this case. This was one transac-* 
tion ; it wjas not intended thatone ofthese musicians should 
be bound unless all were bound ; the engagement would 
never have been made with one of them that he shouM 
perform by himself singly ; but the binding of all of them 
to the bailie object was the consideration of the obliga- 
tion entered into by each singly. We therefore think that 
only one stamp was necessary. It does not follow from 
this determination that persons may defraud the revenue 
by putting several bonds into one instrument, and with 
one stamp, as was stated in the argument. If that were 
to be done, and the persons who signed such bonds were 
severally bound, it would be a fraud. But here is no 
fraud. 



Per Curiam f 



Rvlp discharged. 
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THIS was a tule obtained by Vaughan Serjt. calling ^ defeazapce 

upon the Plaintiff to shew cause why the judgment auora^doernot 

whicli had been entered by virtue of a warrant of attor- require a separate 

ney, should not be set aside for irregularity t and the only ^**"P ^^^^ ^^^ 

upon the wai^rant 

question was , whether it was necessary that the defeazance of attomev* 
upon the warrant of attorney should be stamped. 

Clayton Serjt. in shewing cause admitted that a cognO'- 
vii upon terms must be stamped as an agreement, though 
a cognovit which is not upon terms need not, as was de* , 

cided in Ames v. Hill^ 2 Bos. Sc PulL 150. j but contend- 
ed that the defeazance upon a warrant of attorney is 
part of the warrant of attorney itself, whic h being liable to 
a particular stamp as such, the defeazance could not re- 
quire any additional stamp as an agreement. 

TTie Court was clearly of opinion that the defeazance 
was part of the warrant of attorney, and that an addi- 
tional stamp therefore was unnecessary. 

Rule discharged with Costs. 



T 



LosEMORE V. Cohen. ^«y «^^- 

HIS was an application to set aside a judgment on 

Where the De- • 
the ground of the Defendant not having been served ^^^^^^ ^nd hU at 

with notice of the declaration. Affidavits on both sides tomey had been 

were read, the result of which was, that at the time when i"^<:"»^ f^\ » 

^ notice of declara- 

tion was stuck up 
in the office, the Court refused to set aside a judgment, for want of service of the notice at th^ 
t>efendant's last place of abode.. 

the 
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tlie action was commenced the Defendant lived in the 
city of London J but immediately afterwards removed info 
a house in the county of Middlesex/ that the Plaintiffj 
with a view to serve the Defendant with notice of declara -^ 
tion, made inquiry respecting him at the place where he 
had resided in the city of London ^ but found that he had 
quitted that house, and could learn nothing of him either 
from the persons at the house or from his neighbours ; that 
when the Defendant was originally served with the writ 
he offered to pay the debt, if the Plaintiff would givehim 
time ; that on the 1st of May the Defendant himself was 
informed that a declaration against him was stuck up in 
the office ; that on the 10th his attorney was informed 
of thesamie fact, and that on the 13th the judgment was 
signed ; that the Defendant had offered to pay the costs 
of the judgment, if the Plaintiff would let him in to 
plead^ but that he had since absconded. 



Best Serjt . in support of the rule urged, that the Plain* 
tiff w as bound to serve a notice of declaration at the 
Defendant's last place of abode^ if that was known (a). 

But the Court held the communication made to the 
Defendant and his attorney of the notice of declaration 
being stuck up in the ofhce, sufficient* 

Rule discharged* 



(a) rid.Hol8t€in v. Culliford, 1 Bos. ^ PulU 214. 
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Thomas Barrs Esquire v. W. Digby, D. S. May 27th, 
DuGDALE^ C. B^ Adderley, and Edward 
Croxall^ Esquires, J*, Johnson, and J. Hor- 
TON the Younger.^ 



If a constable- 

Vfick COBBtBt of 



TIHIS was an action of trespass for seizing a mare and 

gelding, wliich came on to be tried at the last assizes jeverai hi^leu, and 

for the county of fVarzmck before Grose J., when a ver- two collectors of 

diet was found for the Plaintiff, damages IS/. 15s. Ud. , ^*^ ^"*^f '''' 

subject to the opinion of the Court on the following appointed for each 

case. hamlet, and the col" 

The first four of the Defendants are commissioners of ^^^^^ ^^ ^^, ^^,^^, 

of any one hamlet 

taxes acting within th^ hundred of Htmlingford in the fait in duly paying 
county of Warwick^ and Johnson and Hortony the other over the money col- 
two Defendants, are collectors appointed by a certain |^*^^iet^oniy 
warrant under the hands and seals of the. former. The where the collector 
warrant was to collect certain duties on houses, windows or. collectors have 
and lights, and inhabited houses, and on male servants, re-assessment under 
charged upon the inhabitants of the constablewick otBoT" 20 G. s. c. 3. and 
desley^ within the said hundred ofHemlingford, by an as- "^* ^^ .^^^''^ ^°"^ 
sessment made by the said Johnson and Horton^ by virtue 
of a warrant under the hands and seals of the said other 
Defendants, to raise the sum of 518/. 9s. 9d.y the amount 
of certain arrears of duties on houses, and windows' and 
lights, and inhabited houses, for the year ending 5th 
April 1801, arising within the hamlet of Bordesley in the 
said constablewick of Bordeslet/ by the failure of ffilliam 
Jabttj who collected the same within the said hamlet of 
Bordeslej/y and embezzled the same, and hath since become 
insolvent and absconded. The Defendants Horton and 
Johnson^ on the 22d of February 1803, distrained a horse 
and mare of the Plaintiff for the sum of 13/, 15^. 4|rf», 
the proportion of the said duties charged upon the Plain- 
tiff by the said assessment. The said William J abet toge- 
VoL. L N. R. X ther 
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iher with Edward Allen, inhabitants of the hamlet of Bor-i 
desley 'within the said constablewick of Bordesley^ and 
fourteen other persons were appointed assessors and col- 
lectors of the tates and duties cm houses, windows and 
lights, inhabited houses, and male servants, called in the 
said warrant the several rates and duties for the said con- 
stablewick of Witton, Bordeslet/, Duddeston, and Nechells, 
Castle Bromwichy Little Bromwich, Erdingtan^ SaUkj/ 
and TVashwoody and Water Ortatiy for the year ending 5th 
April 1801, by certain warrants under the hands and seals 
of three of the commissi6ners of taxes acting within th^ 
said hundred of Hemlingfprd in the said county of Wari' 
wicky addressed to them, and calling them inhabitants of 
the constablewick of Witton^ Bordesley^ Duddeston and 
Nechellsy Castle Bromwich, Little Bromwichy Erdingtotty 
Saltley and fFiwAa>aorf,and Water Ortan^ within the said 
hundred and county. At the foot of each of the said last^ 
mentioned warrants the proportion of the land^^tax to be 
raised in each of the said places called tf^ittatiy Bordeskyy 
Duddeston and Nechells, Castle Bromwichj Little Brom*- 
wichy Erdingtotty Saltley and Washwood^ and Jfater Or^ 
tan, is stated in manner following : 



TFittoHy '* ^ 


£. 4S & 





Bordeslet/y - * 


116 14 


7 


Duddeston and Nechellsy - 


63 13 


5 


Castle Bromwichj 


169 15 


9| 


Little Bromwichy 


63 13 


5 


Erdingtony 


- 157 15 


9 


Saltlet/ and Washwoody 


- 63 13 


5 


Water Ortariy 


- 31 16 


9^ 


f 


£. 709 IS 


! 2 



The parish of Aston mentioned in the declaration con- 
tains three constablewicks, m. the constablewick of 
Astony and the constablewick of Bordesley^und the con« 

fitablewick 
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ctabtewiek of Deretend. The several places in the last- 
tnentioned warrants called Witton^ Bordesley^ Duddeston 
and Nechells^ Castle Bronmich^Little Bromwich^Erding* 
tofiy Sdltleyand fVashwoodjand Water Or^aii,are separate 
aiid distinct hamlets in, and altogether compose the con- 
stablewick of Bordesley. The 16 persons named as asses* 
sors and collectors in such last-mentioned warrants were 
inhabitants of and taken from each of the said hamlets, 
viz. two from each hamlet. The assessments on the in« 
habitants of the said several hamlets for the duties on 
houses, windows and lig;hts, and inhabited houses^ and on 
male servants, horses, and cajriages for the year ending 
5th April 1801, were made as follows, to wit, the assess- 
ment within the hamlet ofBordeslet/ was made by the said 
William J abet and Edward Allen only, who wereinhabi* 
tants of that hamlet, and who alone signed such assess- 
ment as assessors, and who alone verified suclji assessment 
upon their oaths before the commissioners. And the se- 
veral assessments within each of ihe said other hamlets 
were in like manner made and signed^ ^nd verified upon 
oath by thie two perlsons only named in such warrants 
who were respectively inhabitants of such hamlet, and 
each of the said assessments is separately signed and allowed 
by and under the hands and seals of thrde of the com- 
missioners of taxes acting witlun the said hundred of 
Hemlingford; and the said assessments so allowed were 
by such commissioner^ delivered to the personi^ named in 
such warrants to be collectors of ihe said duties as follow, 
(m. ) the assessments within the hamlet oiBordesley were 
"delivered to the said Jabet and Alleriy and the assessments 
within the said other hamlets were respectively delivered 
to such of the other persons named in sueh warrants who 
were respectively inhabitants of the hamlet for which each 
assessment so delivered was made* The duties contained 
in such assessments were likewise collected in each of the 

X3 isaid 



1805. 




\ 



384 



CASES IS EASTER TERM 




said hamlets as follows, viz. the said assessment within 
the hamlet ofBordesley was collected by the said WiUiam 
J abet and Edward Allen^ inhabitants of that hamlet, who 
alone signed such assessment as collectors, and the several 
other assessments were in like manner signed by the per* 
sons collecting the same in each hamlet, and who were 
inhabitants of the hamlet in which they respectively col- 
lected. The collectors of the duties within the hamlet 
of Bordesley were and are always paid for their trouble by 
the Receiver-General separate and independent of the 
other hamlets, out of the duties collected within that 
hamlet only. The said several hamlets were and always 
have been separately assessed for the land-tax by two in* 
habitants of each of the said hamlets^ and such assessm^ts 
have alvrays been collected by two persons inhabitants of 
each of the said hamlets ; and each of the said hamlete 
have been always uniformly chained in such assessment 
for the land-tax with the particular sum set against the 
name of each of the said hamlc^ts in figures at the foot of 
the said last-mentioned warrants, and in the duplicates 
of the land-tax transmitted by the Commissioners to the 
Receiver-General, and into the King's Remembrancer's 
oiBce. The said several hamlets have always unifcmnlj 
been returned as several and distinct parishes or places, 
having separate and distinct assessors and collectors! And 
in the duplicates of (he assessments of the said duties on 
houses^ windows and lights, and inhabited hotuesi and 
on male servants, horses, and carriages, transmitted by 
the Commissioners to the Receiver-General, and into the 
King's Remembrancer's office, the said severed hamlets 
have likewise always uniformly been retumedus sepaiale 
and distinct parishes, or places having separate and 
distinct assessors and collectors. Sixteen persons liave 
imiformly been appointed assessors and collectors by war* 
rants, in the form of the two last mentioned^ and the 

persons 
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persons so appointed assessors a,nd collectors have been 
uniformly taken from each of the said hamlets, viz. two 
from each hamlet; and all the proceedings under such 
warrants have been likewise uniformly the same as before 
mentioned, J abet y one of the collectors, who Collected 
only within the hamlet ofBordesley^ did not pay the whole 
pf the duties by him collected within that hamlet to the 
Receiver^General, being in arrear 51 8/, 9s. 9q, for the 
year ending 5th April 1801, JcJ^rhad no estate or 
effects that might he seized under the statutes. TUe 
Iiamlet of Bordeskt/ was returned in arrear into the Ex-^ 
chequer by the Receiverr General, ^for the several sums 
before mentioned for the year ending 5th April 1801, 
and ?idistringas was thereupon issued o\it oif His Majesty's 
Court of Exchequer against the sai4 Jabet only, as col- 
lector within that hamlet, to answer such arrears. There 
was no failure in any of the collectors in the other 
hamlets, nor were any of them in arrear. The Plaintiff 
resided and was assessed in the hamlet of Witton only. 
The assessment for the said hamlet of Witton for the year 
ending 5th April 1801 was made by JRichardAshfordand 
Joshua Shor^ only; their assessment was allow^ed under 
the hands and seftls pf three of the Commissioners, and 
fhey at the same time under their band^'and seals appoints 
ed Short to collect the same. 

The question for the opinion of the Court was, whe* 
tber the hamlet of Bordeslej/ was alone answerable for 
Jabefs embezzlement, or whether the whcde constable- 
wick within which that hsimlet lies was not answerable. 
This case was argued in Michaelmas term last by 
Vaughan Serjt. for the FlsiinjjMy and Bayley Serjt. for 
the Defendants; but the argument is omitted, ''as it 
wholly turned upon the construction of the seyeral sec<* 
tions of the act of parliament mentioned and commented 
upon in the judgment. 

X 3 ' On 
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The opinion of the Court was now delivered by 

Sir James Mansfield Ch. J. The question in thi^ 
case is, whether the constablewick within which the 
hamlet of Bordeslei/ lies be liable to make good the arrears 
of duties which ought to have been paid by the collector 
or the inhabitants of the hamlet of Bordesley ouly . This 
will depend upon the construction of the JBO Geo. 2. c. 3. 
The 6th section of that act directs that the commission-* 
ers of the laiid-tax shall be commissioners for putting 
that act in force, and directs that they shall divide them- 
selves in hundreds, laiths, wapentakes, rapes, wards, 
towns, and other places within their limits as they shall 
think fit, and shall direct their precepts to such Inhabi* 
tants, and such number of them, as they shall think con- 
venient to be presenters and assessors, requiring them to 
appear before the commissionei's. These persons are to 
return the names of two or more persons within the 
bounds of the parishes or places where they shall be 
assessors respectively to be collectors, for whose paying to 
the Receiver-General such money as they shall be char^^ 
withall, the parish or place by whom they are so em- 
ployed shall be answerable, by which must be meant the 
parish or place for which they shall be appointed . With 
respect to the appointment the commissioners are directed 
by section 9. to nominate and appoiut two of the persons 
named in the certificate or assessment to be collectors, or 
any othertwo such persons as they shall think able and 
responsible for the respective divisions and places for 
which they weue so presented. By this section therefore 
the power of the commissioners is confined to the ap- 
pointment of two persons for any parish or place for 
which persons shall be presented to be assessors. By 
section 54* it is enacted, that in case there shall be any 
^ear of rates by reason of the failure of any coBector 

for 
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for Which any parish or place shall be answerable, Ihp 
commissioners may rer assess the same within the said 
parish or place respectively, and cause the same to be 
raised and levied in the same manner as the rates and 
duties under the act are directed to be levied. The 
appointment made by the commissioners in the present 
case is something equivocal in its language, and seems to 
imply some doubt in the con|i]fiis$iQners how the appoint- 
ment was to be made. They appoint sixteen assessors 
and si^i^teen collectqrs. Though the appointment is net 
made for the constable wick, but fpr the Several hamlets, 
yet if in point of law sixteen collectors could have been 
appointed for the constablewick, we might perhaps havo 
considered it as an appointment of the wliole sixteen for 
the constablewick. But it appears from the act to be 
impossible that more than two collectors should be ap-r 
pointed for any place. In The King v. Loxdale^ 1 Burr. 
445. and The King v. Morris^ 4 Term Rep. 550, it was 
determined that no greater number than four overseers 
pf the poor could be appointed for any place, the 
statute of 43 Eliz. having authorised the appointment of * 
four, three, or two, The fair interpretation of the in- 
strument is, that it was the intentioij of the parties ap- 
pointing to do what by law they might, namely, to ap- 
point two collectors for each place, Indeed it appears 
that the^e c<?llectors have constantly acted as if there had 
been a separate appointment for each pf thejse hamlets ; 
payment hc^s been made to each of the several collectors 
for what each of them has done in his respective hamlet; 
whereas if the whole number had been appointed for one 
place, there would have beep sixteen collectors instead of 
two to be paid for one place, These being the facts, 
which all correspond with the only sense which can be 
given to the appointment consistently with the act, the 
result is, that the hamlet of Bordeslei/ must be considered - 
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as a distinct parish or place within the meaning of the 
act, and consequently the commissipDers bad no antho<i 
rtty to distrain on the Plaintiff for the defidencjr of the 
hamlet of Bardesley. This is indeed an unfottunafe con- 
struction for the hamlet of Bordeslej/; but considering the 
act of parliament, and the nature of the appcnntment, it 
docs not appear to us that any other construction can be 
put upon the act of the commissioners. The ccmsequence 
is, judgment must be given for the Plaintiff. 

Judgment for the Plaintiff, 
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C A ' S E S 

ARGUED AND DETEHMINBD 

Court of COMMON PLEAS, 

AKD |K TRB 

HOUSE OF LORDS, 

y 

Trinity Term, 

|u the Forty.fifth Year of the Reign of Geo age 111* 



Meeile Vf OxLAD^ and Others^ 



June istii. 



THIS vfViS an action for work and labour against 46 , 
o In an action 

Defendants for journeys and attendances respecting against 46 Defend* 

an inclosure act. The declaration contained four counts, ^^> ^^'^ **»« 
in two of which the Plaintiff declared as an attorney, and ^^i ^ counts for "* 

in two othen not so. wo^ done by Plain- 

tiff as an attorney^ 

Best Sent, moved to strike out two counts, and sub- "^^ *7 °*^J^ ^^'^ - 

, ' work done by him. 

stitute the word ^^ Defendants" for the names of the without saying in 
Defendants in all those places where their names oc- ^^** capacity, the 

CUrred, except the firet. Court ordered 

' * / two counts to be 

Barfle^ Serjt. contra, T^^Z^^. "" 

ants" to be sub- 

The Court made this rule absolute. stituted for tiie 

names of the De- 
fendants in all the places i^ere they occurred except the first. 



\ 
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^ici^isth. Gibson v. Well*. 



An action on the fTlHIS was an action on the case in the nature of 
case does not lie for X waste. The first count stated, that the Defendant on 

pennissive-waste. 

the 1st March 1803, and from thence continually hitherto 
held and enjoyed, for a certain term not yet determined, a 
messuage of the Plaintiff; that the Plaintiff if as seised in 
fee thereof, and that the Defendant, ivell knowing the 
' premises, broke down divers perches of a certain wall of 
the said messuage,, and kept tl^ sapie broken down, S^c* 
' by reason whereof the Plaintiff's reversionary interest was 

injured. The second count stated, that the Defendant, 
on the 1st March 1803, and from thence continually, 
held and enjoyed om oth^ mes^u^e of the Plaintiff upon, 
among others, the condition following; that the Defend- 
ant should not^ during the said tenancy, suffer ih^ sai^ 
messuage to be out of tenahtable repair for want of the 
necessary repairing ; that the Plaintiff was seised in fee, 
yet that the Defendant, contriving to preji^dice him in 
his reversionary interest^ suffered the said messuage to be 
out of tenantabie repair, fi>r want of the necessary repair- 
ing thereof in the roofing, walls, windows, Sfc, fl^fheteby 
the Plaintiff's reversionary interest was injured. The third 
< count stilted the Defendant to hold on the following con« 

dition, tliat the Defendant should not, during the said 
tenancy, wilfully suffer the said messuage to. be out of 
tenantabie repair, for want of such repair as tenant from 
year to year ordinarily ought to do. The fourth was 
upon the following condition, that the Defendant should 
not, during the said tenancy, suffer the said messuage to 
be out of repair for want of proper tiling in the roof, or 
of proper glass in the windows* And the last upon the 
following condition, that the Defendant should not nor 
would wilfully misuse the said prejaises, or neglect any 

repairs 
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repairs he ought to do thereto, so as to prejudice the 
PlaintifTs reversionary interest. Breac)ies were assigned 
in the three last counts upon the respective conditions 
in the sam6 planner as in the second count, '^be De- 
fendant pleaded not guilty. 

Atihettml before Six James Mansfield Ch. J. at the 
Westminster sittings after last Easter term, it was proved, 
that the Defendant had occupied the house in question for 
a considerable time as tenant at will to the Plaintiff, who 
was seised in fee thereof, and that the house was much 
out of repair. But his Lordship^ being of opinion that 
the dilapidations proved amounted only to permissive 
waste, nonsuited the Plaintiff, saying, that although an 
action on the case in the nature of waste might be main- 
tained for commissive waste, yetthat he had never known 
an instance of such an action being maintained for per« 
inissive waste only. 



1805. 




Bai/ley Serjt. moved for a rule to shew cause why the 
ponsuit should not be set aside and a new trial be granted, 
and urged that, as there was no doubt that an action on 
the case might be maintained for acts of commission, there 
was no reason why such an action should not be main- 
tainable for neglect amounting to waste at law ; that the 
foundation of the action was, that an injury was done to 
the reversion by the default of the tenant, and the rever- 
sion was equally injured whether the dilapidations were 
occasioned by commission or neglect* 



Sir James Mansfield Ch. J. There is no doubt but 
an action on the case Wy be maintained for wilful waste ; 
but at common law, if any part ofthe premises are suffered 
to be dilapidated, it amounts to permissive waste ; and if 
this action be maintainable, such an action might be 
brought against a tenant at will who omitted to repair a 

broken 
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IS05* broken window. . I think thisaction is an innovation^ and 

^*— v-^ I am not disposed to encourage it, 
^^ The other Judg^ concurring, 

Bayltjf Serjt, took nothing ]by his motion. 

/ 

On a subsequent day, Bayley mentioned this caseagain^ 
and refencd the Court to several precedents of counts in 
declarations fqr permissive waste similar to those in the 
present case ; but it appearing that they had been joined 
with counts for waste wilfully committed, and that on 
the point now iu quest^)n no express decision could be 
produced. 



\ 



The Court adhered to their formj^r opinipn,^ andirefiised 

* 

^ rule to shew cause. ' 



Jmenih. 



^fiSSEYHAN V. GiLDART. 



pledges ifa firtoriia '^TF^-^'^^^ ^ ^^^ ^^^^^ 

habendo be taken by why the steward or chief bailiff^ the Court of 

the officer of the g^^ Peter's at York should not pay the costs recovered by 
pieTin, th^r^i^y ^^ Defendant in replevin, on account of the insufficiency 
.against him is by of the pledges taken by him de retomo habendo^ and be 
acUon, and thu ^j^ Richards v. Acton, 2 Black. 1220. 

Conrt wiO not or* . • ^ 

der him to pay the 

costs recovered by But The Court refused the rule, saying, that tbe Dc* 
^^in*" *"* "* fendant'sL remedy was by action, there having been no 

cause in Court at the time when the replevin bcmd was 

taken. 



Williams took nothing by his motion. 
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Fennj on the Demise of Buckle, v. Roe* 

"nrlLLJAMS Serjt. moved for a rule to shew cause Service of a de- 
why service of the, declaration in this case, by ^^^^''at'on >» eject- 
nailing it on the barn door of the premises sought to be re- ^^ the barn door of 
covered (there being^no dwelling-house upon the premises, the premises, ia 
and in which barn the tenant had occasionally slept), should ^^^'^ ^^ ^^^ 

•^ '^ tenant had occasion* 

not bedeemed good service. The affidavit, ^pon which aiiysiept,^^ 
the motion was founded, stated that the tenant was not to ^^iag no dwelling- 
be found at his last place of abode,' and that no person ®"®^» *" * f 

*^ ' '^ tenant not being to 

belonging to him was to be found upon the premises. be found at his last 

place of abode, was 

Tke Court hesitated much whether this motion could aprvj^^ ^ ^^ 
be attended to, but at length deemed it reasonable and 
granted it, adding to the motion, and why service of this 
rule, in like manner as the declaration had been served, 
should not be deemed good service unless the tenant him- 
self could be found.. 



service* 



Barry d. Robinsojt, Administrator of Robinson. Junezoth. 

DEBT on a promissory liote given by the Defendant's ^^^^ <*<>« not >»« 
intestate to the PlaintiflF for value receiyed in goods, ^^r upon a ^^ 
The declaration wa^in the detinet only, and contained a simple contract of 
count for goods soldand delivered. To this declaration ^" »«^teitate. 
the Defendant demurred generally, and the Plaintiff 
joined in demurrer. 

Onslow Serjt. in support of the demurrer. The ground 
upon which this declaration has been demurred to is, that 
an action of debt in simple contract will not lie against an 
administrator The point is settled by a series of autho- 
rities r 
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Titles from the earliest times. In PinchotCs case, 9 Rep*, 
87. b. the law was admitted to be so ; and in Hodges y. 
Jancy Sty. 199. RollCh. J. expressly lays itdown^that 
an action of debt li^s not against an executor nponl a 
simple contract made by the testator; and he assigns a 
reason for the wager in law^ m. because it is intended 
that as well the contract to pay money may be in private^ 
as also the payment may be made in private. The same 
rule of law was acted upon in Hampton v. Bowyer^ Cro. 
Eliz, 557. and Bowt/ery. Garland^ Cro. EliziWO^/ and 
is also recognizedin Plowd, 182. and Vaughan^ 97 to 100. 
In Snellingy. Norton j Cro. EUz. 409. the custom of Zon* 
dony by which an executor is liable in debt on simple con- 
tact, wa$ admitted to be valid, but the nde of law as 
applicable to all executors not affected by the customs of 
London was recognized both in that report and in 5 Rep. 
82. i.ahd8/2ejp.lS6. So'm Gunny. Mackhenrj/yl Wils. 
S7Ti the Court said^ if the Plaintiff had declared here in 
debt on a concessit solvercy the Defendant might have 
waged his law. It is clear therefore, that debt upon 
simple contract cannot bo maintained against the personal 
representatives of a deceased contractor^ 



Marshall Sei^t. contra. The objection is, that debt 
will not lie against an executor on simple contract, be- 
cause he cannot wage his law. The ancient idea was, 
that no action, of any sort, would lie against an executor 
where the testator in his lifetime might have waged his 
law ; and the reason given is, that the executor would be 
deprived of a defence, namely, wager of law, which the 
testator might have had. But the objection [could dniy 
be made1[>y plea or demurrer, and therefore, where an 
executor was sued and declared against in court, fas was 
the ancient practice,) upon a simple contract of his testa- 
tor, the Judge asked his attorney whether he had a mind 
to avoid the suit. The attorney answered yes. The 

Judge 
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Judge then told the Plaintiflf he could take nothing by 
the writ. 10 H. 6. 24. b. 25. a. cited by VaughanCh.J, 
Vaughtm^p. 97. An action was brought against an exe- 
cutor upon a tally struck by the testator : the Judges said. 
Nil capiat per breoe^ if he have no better specialty. 
23 Ed. S. 40. cited by Vaughan Ch, J. p. 100. who 
thinks this may have been determined upon demurrer. 
It sterns manifest from all the old books, that if a 
party to a simple contract died befpre performance, the 
remedy was gone ; and, indeed, the right in such 
case seems to have been considered as actio personalis quw 
morttur cum persona^ Before the time oSQ. EUz. the 
action o( assumpsit was never thought of. Debt was the 
only action which would lie upon a simple contract. 
Throughout th^ year-books the actionofas^ump^i^is never 
mentioned. Blade's case 4 Co. 92. b. W9s the first 
tliat sanctioned this form of action by legal authority. 
This was after a long struggle. The Judges of Bp if. 
were in its favour ; those of G. B. against it. Geo. Kempy 
Esq. , one of the officers of J3. jR. , wasemployed to search 
for preceQents of such actions ; and he of course found 
many ; but not one where the legality of this form of 
action was ever questioned; and none were found earlier 
than Hm. 6th . Lord Ch. J. Vaughan^ speaking of S/a(ie> 
casein his HeportSy p. 101. says, '' though, since that 
. illegal rjesolution of Blade's case, grounded upon reasons 
Aot fit for a declamation, much less for a decision of law, 
the natural and genuine action of debt upon simple con- 
tract be turned into, an action on the case, Sfc. Actions 
on the case are all actiones ityuriarum et contrapacem^ and 
it is not a debt certain, an reason of iaw,that can be reco- 
vered in these actions, but damages for the injury ensuing 
uponthe breach of promise,^' ^c« Mr.JusticejB/acAr^^on^^ 
in Mast v. Goodson, 2 Bl. 850. speakingof the actionof 
assumpsit y says, ^^ Originally all actions on the case were 
iot tortS| till the lAtioduction of assumpsits oa pnUuatus 

and 
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and other debts in the time of Q^ Eliz. (Slade's case) id 
order to give the Court of Ktng^s Bench an original jurist 
diction in actions of debt^ wherein (as in cases of detinue^ 
covenant, and account,) no original is by law retumableout 
of Chancery. Since that introduction, wemustdistinguish 
whether the particular Action before the court be founded 
bn tort or on contract. If the former, it may be joined 
with any tort; if the latter, with ^y contract." At 
length the question arose in PinchotCs case^ 9 Rep. 86. W 
whether dssumpsit would lie against an executor. The 
reasons urged against this action are, << Because it is a 
maxim in law that executors shall not be charged with a 
simple contract ; and that for two reasons i Ist, because^ 
by the presumption of law they cannot have knowledge 
either of the beginning of the debt, being made by word^ 
without writing, or of the continuance of it^ because tl^e 
testator might pay it privately i Sdly, because if an action 
on the ca^e should lie against an executor, it would im« 
pugn the said maxim of the conunon law ; for every con^^ 
tract executory implies an assumpsit in law, and by conse^" 
quence an executor would be charged with every ccmtract 
executory, which would be directly against the maxim* 
The answer on the part of the Plaintiff was, <^ that a man 
should never have an action against executors wher6the 
testator in his lifetime might have waged his law ; and 
the reason is, because the executor shall be deprived gf 
the benefit of waging his law, if an action will lie against 
him; which reason strongly proveth, that in the case at 
bar the action will lie against the executorS| because the 
testator^ in an action om assumpsit y could not wage his 
law ; and therefore his executor shall not be deprived of 
it.". At length it was determined, 1st, that the testator 
could not wage his law : Sd, that after the death of the 
debtor, the debt remains ; and it would be a defect in 
the law, if no remedy should beprovided forit. Thus a 
form of iiction unknown to the ancient law^ i» used for 

the 
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the purpose of evading the maxim of law by equivoca- 
tion ; and it is how said, that the ancient proper form of 
action shall not be used, because it would be against the 
same maxim. But the wager of law has long since fallen 
Into disuse ; ailtid if a man were now to tender his wager 
bf law, the Court would refuse to ^llow it, and would put 
him to plead to the action^ [This was denied by the 
CourtJ] Therefore the action of debt upon simple con- 
tract will nowlieagainstan executor without any violence 
to the maxim, because it .cannot now be said that the tes- 
tator in his lifetime might have waged his law. At all 
events, since by the custom o( London a Defendant can- 
not, in debt on simple contract, wage his law, (Gumi v. 
Mackhenrt/^ 1 WilsJ 277.) this action will lie in London 
against an executor upon a contract made with his testa- 
tor. Now here the action is brought in London^ ihe 
parties Kve there, and the venue is laid there* There- 
fore the objection, even if good in another case, will not 
hold in this. 



1806. 



Barry 

HPBINSON. 



■9 

Sir James MANSFiEiiD Ch. J. The distinction be- 
tween the actions of debt and ^assumpsit ^ as applicable to 
the case of executors, is not founded in good sense; but 
still that distinction has alway^ been recognized in the 
law. Ill-founded as it is, we must nevertheless act upon 
it while it continues to be law, for it i$ not in our power 
to alter the law. 



Heath J. I am of the'^^ame opinion. In old times 
very little inconvenience could ensue to any one from this 
rule, for the ordinary took the goods of the deceased and 
paid his debts ; and for the debts due to thje deceased 
took bcHids and put them in suit. 

RooRE ai^d CiiAMPliB Justices concurrixig, 

Jiidgme^ for Pef^wU 
VoL.LN.R. Y 
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June 23d. HiLL V. TeAB^ 

« 

The fes*c of a — ^ jj jg ^^^ ^^ application to set aside the proceedings 

writ of error need ■ '^^ . i ~i« i, i 

not be on a seal day. -*- under an execution issued notwithstandmg the al- 
A writ of error lowance of a writ of error. 

^ may be made re- 
turnable before the 

day on which the Shepherd Serjt. shewed cause, and objected, 1st, that 

judgmentis actually ^^ ^yj^. ^f ^^^^ y^^ ^f ^q avail, being testc^d 6n a day 

sismed if the writ 

of error and jndg. w^ich was not a seal day ; and 2dly, that it was rcturn- 
ment are of the able before thejudgment was signed,the judgment having 

been signed on the 18th of this month, and the writ of 
error being returnable on the 16th. He insisted, that 
the writ of error was spent and inoperative before the 
judgment upon which it was intended to operate was 
signed, and cited Gould y. CouUhtirstj 1 Sir. 1S9. iZc- 
jindoz V. Randolph, 2 Str. 834. Vicer. Burton, 2 Str. 891. 
Wilson V. Ingolsht/, 2 Ld. Rat/m. 1179. Canning v. 
Wright, 2 Ld. Raym. 1531. and Jaques v. Nixon, 1 
Term Rep. ^9. 



jame term 



J?ay/ey Serjt. cow/ra observed, with respect to the /«/e 
of the' writ of error, that it made no difference whether 
it appeared to be on a seal day 6r not, inasmuch as the 
Chancellor had power to seal writs on any day at a 
private seal; though judicial writs issuing out of the 
courts of conunon law can only bear teste as of those 
days on which the courts of common law sit to do busi- 
ness. 2dly, Admitting<the authority of the cases cited, 
he urged that the present was essentially distinguishable 
from them, because in those cases the judgments and the 
writs of error were of different terms, whereas here the 
judgment, though signed on the 18th of this month, re- 
lated back when signed to the first day of the term, which 
was antecedent to the 16th^ the day on which the writ of 

error 
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error was returnable, which distinction was expressly re- 
cognized and acted upon in the case of Someroille v. 
Whitt^ 5 East, 145, 

The Court said, the case of Someroille v. White was 
precisely in point to prove, that the judgment in this 
case, though signed on the 18th of the month, related 
back when signed to the 14th, which was the first day of 
term, and consequently was prior in date to the time at 
j^hich the writ of error was returnable. They also recog- 
nized the distinction taken with respect to the teste of 
a writ issuing out of Chancery, and the teste of a writ 
issuing out of a court of common law. 

Rule absolute. 



1805. 



Hill 
Tebb. 



Armstrong, Administratrix of Armstrong t?. 

^ Smith. 



Jyme 26Ui. 



THIS action was brought by the Plaintiff as admini« 
stratrix of her husband, who had been a mate of a 
West Indiaman and had died on the voyage home, for 
wages due to him from the Defendant as captain of the 
ship upon that voyage. 

Upon the trial of this cause before Sir Jumes Mansfield 
Ch. J. at the Guildhall sittings after last Easter term, it 
was proved by acknowledgments of the Defendai^t made 
to the Plaintiff immediately after his arrival from the 
voyage, in which the Plaintiff's husband died, that 25/. 
was due to him for wages ; and the only defence relied 
upon was, that the Defendant had within three months 
after the arrival of the ship paid into the office of the re- 
ceiver of the sixpenny duty for Greenwich hospital,under 

Y2 the 



WTicre the cap- 
tain of a ship has ac- 
counted upon oath 
to the collector of 
the port for a sum of 
money as the wage* 
due to a deceased 
seaman, and paid 
the same to Green- 
wich Hospital under 
the 37 Geo, 3. c. 7S* 
the representatives 
of such seaman may 
still sue the captain 
for any wages du« 
beyond the sum so 
psdd. 
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1805. 



Armstrong 

V. 

Smith. 
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the 37 G. 3.(a)y c. 73. $. 7. the siim of 9/., as the arrear 
of wages due to the deceased, and for the use of his exe- 

' cutof or administrator. This, it was contended, deprived 
the Plaintiff of her right of action for the wages due to 

. her husband, the Defendant having, according to the di- 
rections of the 37 G. 3. c. 73. accounted with Greenwich 
hospital, upon oath, for the amount of the wages due to 
the Plaintiff, and having made himself liable to heavy 
penalties (b) if he had rendered a false account. His 
Lordship directed the jury to deduct the 91. paid into 
Greenwich hospital to the account of the Plaintiff^ and 
give her a verdict for 14/. This was accordingly done, 
and liberty was reserved to the Defendant to move the 
Court to set that verdict aside, and enter a nonsuit. 

A rule nisi having been obtained for this purpose on 
a former day. 

Shepherd ScTit. now shewed cause. Previous to the 
passing of the 37 G. 3. c. 73. no doubt the representative 
of a dcce^ed seaman would have been entitled to sue for 
such wages as were fairly due to him i and if the con- 
struction of that act insisted upon by the Defendant in 
' this case be adopted by the Court, certainly it would 
have been better for the Beaman, for whose benefit the 

. (a) Tb^ fifth section of that act arrival of such ship in Great Britain^ 

requires masters of ships employed l>e paid to the receiVer of the 6d. 

in the colony trade, within 10 days duty for Greemeicb Hospital, to the 

after their arrival out and home, to use of the executor or adl]^^listrator* 

deliverupon oath tothe collector or of such seaman, under pendty of 

comptroller of the port where they 501. and d6ufa^ the wages due. 
arrive, an account of every seamab (b) By ^ef, 9. of ihe.aelt, &e 

•who hasdiedduriAg thevoyage^and penalties are ddUribated thus : imz. 

of the wages due to him. The oni-third to Gpfetimin^ Hospi^tal^ 

seventh section enacts, that all and one-third to the support cf the sea- 

every sum and sums of money, men's hospital at the port where the 

.. ivfaieh shall be due for wages to any libip anrive8,if there be any hospital^ . 

seaman on board anyship employed if not, to the •M uid diMtbled aea- 

in the colony trade, who shall have men of that port and theii^^wuiliesi 

died during the voyage, shall with- and. the remaining one-thirds the 

in three calendar numths a£ter the person infonniiig and sCaag. 

- art 
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act was conceived, that such a law should never have 
passed. It appears plainly from the 5th section of the 
act, that it was thought an object* to the seaman's repre- 
sentatives that the captain should immediately upon his 
arrival render an account of all wages due to the deceased 
seaman, and before he sailed again upon a new voyage 
pay the amount of such wages to the use of the represen- 
tatives of the seaman. The reason of this provision is, 
that by the captain's sailing upon a new voyage the re- 
presentatives of the seaman may be put to great difficulty 
in recovering what is due to them. But thoughthc act 
(Jirects the captain to reilder an ac<:ount, and pay the 
money to Greenwich hospital, it does not deprive tlie re-? 
presentative of the power of suing for what is due to him 
beyond the sum paid into the hospital by the captain. 
If it be said that the captain ought not to be called upon 
to pay the wages into Greenwich hospital, and yet be liable 
to an action, the answer is, that he will only be liable to 
an action in cases where he pays into Greenwich hospital 
less than is really due to the deceased seaman. Green^ 
wich hospital is made the agent of the repi^esentatives of 
^.deceased seamen to receive wages due to them, and 
they will be bound by the receipt of their agent as far 
as it goes ; but ought not to be precluded from suing for 
wages due to them, and not paid to their agent. 



1805. 



Armstronq 

I 

r. 
Smith. 



Onslow Serjt. in support of the rul^, Attending both 
to the letter and policy of the 37 G. 3. c, 73. it is evi- 
dent that the present action cannot be sustained after the 
payment made to Greenwich hospital. It has been con- 
tended, that great hardship would be imposed on the sea- 
man if the construction of the act insisted upon for the 
Defendant were to be adopted ; and it has been attempted 
to invalidate the effect of X\it account rendered by the 
captain upon oath : but it should be remembered, that 
the captain, though. liable himself to the seaman for 

* Y 3 wages 
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Armstrong 
Smith^ 



wages, has nevertheless his remedy over against the own- 
ers of the ship for what he advances upon that account. 
His account upon oath therefore must be deemed to be 
the account of a disinterested person. The object of the 
act was not only to protect the seaman, but to protect 
the captain al?o ; and the benefit conferred on the former, 
in lieu of the right of action formerly e^i^isting jn his Re- 
presentatives, is the obligation imposed upon the captain 
to render an account within three months, or make him- 
i§elf liable to the penalties of the act. The officer of 
Greenwich hospital is, by the act of parUament, consti- 
tuted the agent of the deceased sailor ; he becomes therie- 
fore his agent to all intents and purposes ; and if any 
action is to be commenced on behalf of the representa- 
tives of the sailor^ it myst be cominenced by the officer of 
Greenwich hospital on account of the wages not duly ^c* 
counted for to him, and by him only. 

Sir James Maxsfielp Ch. J. The single question ii\ 
this case is, Whether the 37 6?. 3. c. 73. has taken away, 
from the representatives of seaman dying upon a voyage 
the right of recovering from the captain such wages as 
remain due to then\ in their representative characterji 
after allowing to the captain for so much as he has duly, 
paid upon their account to the officer of Greenwich hospi-^ 
tal? Nothing is to be collected from the language of 
the act as to the particular grievance which induced the * 
passing those provisions which apply to this case. On 
that point we are left in the dark. Representatives of 
deceased seamen must often not only ]^e very ignorant 
respecting the amount of wages due to th^m from cap- 
tains, but mus;t have encountered ^reat difficulties in pur- 
suing their remedies again3t captains who had probably 
embarked on fresh voyages. To remedy tjfiis inconveni- 
ence it is provided by the act, that every master of a ship 
employed in the WesUlndia trade shall^ within 10 days 

after 
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after his arrival out and home, deliver in an account on 
oath of all seamen who have died on the voyage, and 
within three months after his arrival ii\ any port of Great 
Britain pay tp the receiver of the sixpenny du)ty for 
Greenwich hospital any wages due to any seaman who has 
died during the voyage, to the use of the representatives 
of such seaman. Jt is pbservable, that in case the master 
neglects to comply with the directions of the act in the 
abovementioned respects, he is subjected to two penalties 
of 30/. each, and also to double the amount of the wages 
due to the deceased seaman ; but that the penalties, when 
recovered, are distribute in the proportions of l-3d to 
Greenwich hospital, l-3d to the support of the seamen's 
hospital, if any there be ; and if not, tp the disabled sea- 
men of that port and their families 5 and the remaining 
l-3d to the informer. Of these penalties therefore no- 
thing is reserved for the representatives of the deceased 
seaman, who have been the actual losers by this neglect 
or fraud of th^ master of the ship. That is a strong 
ground for inferring, that it was not the intention of the 
Legis^ture to deprive them of their remedy at law fqr 
the wages not actually paid to the ofl^cer of Greenwich 
hospital. For it seems probable that the Legislature 
would have given some part of the penalties recovered to 
the representatives of the deceased seaman by way qf 
compensation for their loss if it had intended to deprive 
•them of their right of action for the wages not duly paid 
in on their account. If the whole qf the w^gesi due are 
faithfully paid in, of course the representative of the sea* 
man has no longer any right of action fqr wages ; but if 
a part only be paid in, aud the remainder be fraudulently 
withheld, on what principle is it that the representatives 
of the seaman are to b,e deen^ecl to l?e deprived of their 
right of suing for such wages ? According to the con- 
struction contended for on behalf of the Defendant, the 
master of a ship majr he called upon tp pay large penal- 

y 4 ties 



1805. 



303 



Armstrong 

SXJTH. 



304 



CASES IN TRINITY TERM 



180& 



Armistronc 

P' 
Smith. 



ties, no part of which nor of the wages remaining^tiApaid 
will ever belong to the person really injured by the mis- 
conduct of the captain^ viz. the representative- of the 
seaman. It appears to me monstrous to put such a con- 
struction upon an act, which does not contain one single 
word by which the right of the representative to recover 
wages not duly accounted for to Greenwich hospital is 
taken away. 



Heath J. I am of the same opinion. Judges have 
always construed actsof parliament accordingto the plain 
principles of justice and equity, where such construction 
has not been precluded by express words. Now, in this 
case, we are called upon to deprive the representatives of 
the seaman, dying during the voyage, of his remedy at 
law for wages not paid into Greenwich hospital, in a case 
where no other remedy or compensation to them is sub- 
stituted. If the captain neglects or evades the provisions 
of the acty Greenwich hospital is iuterested in pursuing 
him through the medium of an informer, and recoveriiig 
penalties ; but such suit and recovery will not benefit 
the representatives of the seaman. 



\ 



KooKE J. At common law, the representatives of de- 
ceased seamen had a right to commence actions for sucb 
wages as were owing to the persons whom they repre-; 
sented. That right, therefore, cannot be taken away from 
them but by the express words of an act of parliament. 
In the 37 G. 3. c. 73. there ate no such express words, 
and the observations whichliave been made on the distri- 
bution of the penalties ate very strong to shew that it was 
not the intention ofthe Legislature to take scway that right. 
It is in the power of the captain, by rendering a false 
accountto Greenwich hospital, arid also to his o'wn owners, 
to obtain an advantage to himself; his account, therefore, 
cannot be deemed the account of a disinterested person. 

It 
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It is true this construction of the act may cause some 
vexation to those captains, who, haying duly accounted 
to Greemmch hospital, are nevertheless sued by the ad- 
ministrators of the deceased seamen with a certainty of 
losingtUeir costs ; but such an inadvertence of the Legis- 
lature cannot alter our construction of the act. 



1905. 



ARMSTllONtt 

r. 

Smith. 



Chambhe J. This ajppears to me a very plain case. 
By the contract for wages and the service performed, a 
debt has accrued to tjie representative of the deceased sea- 
man. Of that debt he ought not to be deprived, unless 
by the express words of an act of parliament, or a neces- 
sary inference arising therefrom. In the ^7 Geo, 3. c. 73 ! 
there are no such express words nor does any necessary 
inference arise to deprive the Plaintiff of her right of 
action. Indeed, if the oonstrtiction contended for by th« 
Defendant could prevail^ it would be much better for the 
jailors that such an act had never passec]^ Administrators 
must often be a long time before they hear of the death 
pf the party in whose right they are entitled. Now if the 
captain could protect himself from all further suit, by ac- 
counting for the wages due to Greenwich hospital, he 
would thereby exchange his liability to the administra- 
tors, which lasts six years, for a liability to a peiKd action, 
which endures for a much more limited period. The 
right to sue, not being taken away by the express pro- 
visions of 37 Geo. 3. c. 73., remains in the represen- 
tatives of the deceased seaman, notwithsta,nding a partial 
account has been rendered to Greenwich hospital. 

Rule discharged. 



t 
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Dob, on the Demise of the Master, Wardens, 
and Commonalty of the Cutlers' Company, v. 
JotiN Hogg. 



June 26th. 



If a note for the fTT^H E Defendant in this case, haying been brought up 

tTa prisoner in ex- -^ under the 37 Geo. 3. c. 85. to be discharged as an 
ecation at the suit insolvent, and having complied with the provisions of the 
of a corporation, actbvdeliverinff in a schedule and making an assi^ment, 

be sealed with the . . T . • 

coit>oratiQn seal, it was further detained on the PlaintifPs giving him a note 
is a sufficient comt to Secure the weekly allowance of 6rf. per day. 

pliance with the rr^ ♦i,:^ «^«.a 

A c*u r Af 10 this note, 

words of the Lord's ' 

act, which require 

it to be signed with Qnslow Serjt. objected withqiit success beforeCAaiT^re 

the name or mark t i « t i i • i i 

of the Plaintiff. ** ' ^® ^" V •^ ^dge present when it was given, and now rcf 

newed his objection in full Court, insisting that it was 
not signed accordingto the directions of 5ec^ 3. of the act. 
The note was ^gned by the master of the company 
(which it was admitted amounted to nothing), and had 
also the corporation seal affixed to it • He insisted that the 
scaling by the corporation did not fall within the words 
of the act, which are, ^< shall agree by writing, signed 
with his, her, or their name or names^ mark or marks (a)," 
for that the seal clearly was not a name, and that the 
words ^^ mark or marks" only applied to those cases in 
which illiterate persons subscribed the agreement ; he ad- 
mitted that this was a mere azsus omissus in the act, but 
argued that if it were so the Court would give the De- 
fendant the benefit of that oversight. He cited The King 

on the prosecution of Moore and Wife and and 

Wifey. WilhinsonyT Term Rep . 156.andXepmeandtwo 
others,e2:ecutorsof Xepmev. Bat/le^^S TermRep. 325.^ 
in both which cases the Court of King's Bench had held 

(a) These words occur in 32 Geo. 2. c. 28,, and are adopted by refe- 
rence oQly into the 37 G* 3. c. 85. 

that 



• » 
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that a note not signed by all the persons, Plaintiffs in the 1805 

suit in which the Defendant was in custody, was not ]5^^ 
sufficient. •• 



JiOGG. 



But The Court observed, that a corporation could only 
bind, itself by its corporate se^l, and that as the seal of the 
corporation was affixed to the note in' question, that was 
a sufficient compliance with those words of the act by 
which the note was required, . 



^ ;. 



liAWLiNS v. Perry. Jtmeseth, 

a 

F I iHIS was an application to set aside all proceedingi=f The Court will 
A under an execution issued after the allowance of a "®* *^®^ ^^ Plain- 

« mi 1 ' . 11 1 TV tiff to take out cx- 

wnt of error. The only question was ^ whether the De- ecution pending a 
fendant's attorney had not admitted the writ of error to writ of error, 
be merely for delay ; A ccordinrfy , the affidavit in answer ^^^^^y because the 

"^ / ° "^ ' Dctendant's attor- 

to the rule stated, that at the taxation of costs the pe- ney has d^ daied 
fendant's attorney told thePlaintiff^s attorney that a friend that the debt would 
pfthe Defendant would settle the cause by some means or /f *^ * ',f" r** 

r' time was all that 

other, and proposed that 10/. should be paid down in part the Defendai^t 
of the debt and costs, and the balance should be paid by ^^"^^^^^ 
instalments, adding, that '^ time was all the Defendant 
wanted, and that he would send the Plaintiff's attorney a 

letter, informing him how much time he wanted." 

•■.•.■. • • ■ ■ > 

On this conversation, 

» 

Baylet/ Serjt.in shewingcause relied, and insisted, that 
the language of the Defendant's attorney was an implied 
adniission that the writ of error was brought merely to 
gain time, and though not expressly so stated by the De- 
fendant's attorney, yet, if the unavoidable inference from 
))is words was such, the Court would in this case, as in 

Miller 
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1805. 



Rawlins 



Miller Vr Cousins, 2 Bos. Sf Pull. 329. , refuse to setaside 
the proceedings. He observed, that the admission ii| 
Miller V. Cousins was not stronger or more direct than 
in this case. 



But The Court said, the rule had always been, that the 
admission oa the part of the Defendant that the writ of 
error was brought merely for delay must be either express 
or implied ; that the admission in this case certainly was 
not express, and tha^ it was not necessarily to be implied 
from the language pf the Defendant^ attorney, that he 
brought the writ of error merely for delay, since if he 
had cnly applied for time to pay the debt, he <;ertainly 
would not have deprived himself of the advantage of his 
writ of error as a stay of proceedings by such an aj^lie^tJOB 
and that the language used in this case coul4 not have a. 
greater effect against the pa^rty using it than a direct ap- 
plication for time. 

Rute absolute. 



^ 



est Seijt. in support of the application* 



June iS^th. 

The Court held 
servic^ of the decla- 
ration in ejectment 
on the wife of the 
tenant in possession 
sufficient, provided 
it conld be shewn 
that the wife lived 
with her husband. 



Jenny ej: ^ww.Prejbton; and Others v. Outts. 

T>A YLE rSerjt. moved for judgment against the casual 
ejector upon an affidavit which stated that the decla- 
rati(Mi was served upon the Defendant's wife, and 
that she had admitted that the Defendant had received 
the declaration. 

The Court said that he might take the rule, provided a 
supplemental affidavit was produced that the wife lived 
with the husband, but not otherwise (aX 



ft 



(a) See GoodHtk, ex dim, Readf v. Badtitle, 1 Bos, 8f PvM. 384. 



\ 
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Williams «. Stbahan. Jioiespth. 

J^ESTSeTjU having obtained a rule to shew cause If a Defendant 
why judgment signed by the Plaintiff should not be accept a dfeciara- 
set aside, no appearance having been entered for the appearance h**he^ 

Defendant, entered for hini, 

the Coart will not 

Shepherd Serjt. shewed canse and contended that the ^^j^ ^ ^^ ^j^^ ^ 
Defendant had by his conduct waved the want of api)ear- judgment for want 
ancc by accepting a declaration and acting as if an ap- f^*" appearance 

having been en- 

pearance had been entered ; that his conduct amounted tered. 
to an undertaking to appear, and asthe Court would have 
compelled him to enter an appearance, they would not 
now suffer him to insist on the want of it as an irre- 
gularity. 

Best Serjt. contra insisted that the signing the judgment 
was the first irregularity of which the Defendant had to 
complain, and that as he had done no act since the judg* 
ment,^e could not be considered as having waved it. 

But the Court thought that as he had acted as if an 
appearance had been entered, he should not now be al« 
lowed to insist upon the want of it, there being no irre* 
gularity which might not be wav€d. 

Per Curiam^ Rule discharjged. 



/ 
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JWM t9tlli 

It is no answer to 
an application to 
change the venue 
ffomljmdon to Essex 
on the usual affida- 
vit in an action 
commenced by 
assignees, that the 
commission was is- 
sued and the bank- 

t 

ruptcy declared in 
Middlesex, and the 
assignees chosen in 
JjomdMi, But in 
such case, the Plain- 
tiffs can only retain 
their venue by un- 
dertaking to give 
material evidence 
where it is laid. 



Clarke and Another, Assignees, t?. Reed* 

THIS was an action .for money had and i*eceived, 
brought by thePlaintiffs as assignees of a bankrupt* 
A rule having been obtained by SAepAerrfSerjt* calling 
on the Plaintiffs to shew cause why the venue should not 
be changed fromX/Oiiffo/z to £esea: upon the usual affidavit, 

Clayton Serjt* shewed 6ause on an affidavit stating that 
the commission was issued at Westminster^ and the bank- 
ruptcy declared there, ahd that several meetings under 
the commission, and the choice of assignees, had taken 
place at C^uildhalli he insisted that it appeared from this 
affidavit that the whole cause of action did not arise in 
Essex y andth^tthe Plaintiff was therefore entitled to re- 
tain his action in London without entering into any un- 
dertaking, and cited Calland v. Champion^ 7 Term Rep* 
205. 

Sir James Mansfield Ch. J. If the cause of action 
arise in two different counties, the Defendant has no right 
to change the venue, but the matters stated in the Plain- 
tiff's affidavit are no part of ttie cause of action which 
ipust have arisen before the bankruptcy, though they are 
material evidence to be given in support of it. The Plain- 
tiffs must therefore undertake to give material evidence 
in London. 



Heath J. The cause of action and the right to bring; 
the action are two different things. A cause of action 
may arise in the life of a testator ; the right to bring 
the action by the executors must accrue after the testator's 
death. , 

Per Curiam^ Rule discharged upon the Plain- 
tiff's undertaking to give ma- 
terial evidence in London. 
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Hill v. Tebb. j«ws9U.. 

T[E PlaintijBF in this case having sued out execution If an execution be 

against the Defendant, who was an uncertificated *** ^*f ^ ^* ^**^^> 

bankrupt, notwithstanding the allowance of a writ of ^^^ ^^^ ^^ ^jl^^^^ 

error, the execution was set aside as irregular with costs ancc of a writ of 

amounting to seven pounds, whereupon the Plaintiff ob- ^"!f'' ^^ ^^^^ 

tamed a rule to shew cause why those costs should not be costs of the appiica- 

set off against the costs recovered in the action* t'®" *<> ^^ 8«t off 

against the costs of 
the action, but will 

Bayley Serjt. shewed cause and insisted that as the compel the Plaintiff 

action was suspended by the writ of error, the Defendant ^®. P*y *^ ^<»'^* 

was entitled to levy the costs of the motion. ' .^ 

Shepherd Serjt. contra observed that the costs of the 
motion being entirely within the discretion of the Court, 
the Court would hardly think Jiroper to grant an attach- 
ment for the seven pounds when the Plaintiff was in pos- 
session of the judgment. He offered to pay the costs into 
the hands of the prothonotary until the writ of error 
should be determined. 



/ 



Sir James Mansfield Ch. J. It would be affording 
great encouragement to executions of this sort if we did 
not compel the Plaintiffs to pay the costs immediately. 
Where a Defendant, as in this case, is poor, no attorney 
would be Employed for him, unless he had a chance of 
getting his costs, and he could get them in no other way 
than by levying them immediately. I think that the 
Plaintiff must pay these costs, and as he has made an ex- 
periment contrary to the practice of the Court, this rule 
must be discharged wiih costs. 

Per Curiam^ Rule discharged with Costs • 
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1805. 

July ist. Steab «. Izaud, 

Where the esme J^A YLE Y Serjt. mentioned to the Court, that tlw of- 
of a married wo- ^ ficcrs had some difficulty in allowing a fine to pass 

man has beeo regtt* A-^ _ . , . «*< i /. , . 

lariy sold with the ,^1 favour of the conusee, the conusor of the fine being a 
consent of her hnsr feme covertj and her husband in a state of mental inc^pa- 
band, the cony^r- ^^ jj^ produced an affidavit of the conusee, stating 

tnce executed by ' • o 

him, and the pur- that in 1786 he purchased one undivided l-4th part of 

chaae-money paid, an estate, which had belonged to his father and Mrs. 

m^ Pl^ wiU iMt J'^^^^J (tfae conusor of the fine) jointly, arid that Mrs. 

prevent the«¥i£e Izard and her husband duly executed indenturesof lease 

from levymg a fine ^^^^ release to him, and were paid the purchase-money ; 

because her husband , ,. /•! ••»«■ ■«« ». 

has since become that at the tune of such execution Mr. and Mrs. Izard 

nktcmnpot. resided at Charlestozon in America^ and had at that tine 

'^ no intention of returning to England ; that Mrfi. Izad 

was on that account examined before one of the Judgei 
of the Court of Common Pleas at Charlestowny in orda: 
to pafis a fine ; that the receipt for the purchase-money 
was indorsed on the deeds of lease and release ; th^ the 
conusee had been in the receipt of that part of the estate 
(together with the residue which belonged to him) ever 
since the execution of the lease and release by Mr. and 
Mrs. Izard; that Mr. and Mrs. Izard vfcte now residing 
in this country, and the latter was willing to complete 
the title of the conusee by levying a fine in his £tvour, 
and that at the time of the purchase, of the estate in 
question Mr. Izard was of perfectly soundunderstandingi 
though: now incapable of managing his own affiurs« 
He also referred to Compton v. CoUinsan, 1 H* BL SSI. to 
• shew thafa/eme covert was competent to levy a fine of 
what belonged to her ; and Moreau-s case^ 2 BL 1205* 
where 2ifeme covert had been allowed to aclfipawled^il 
fine, her husband being abroad. 

The 
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The Court said ^ they should make no ordet* upon the ISOOi 

iUbject J but that it appeared to them there was no ob- 
jection to the acknowledgment of the fine being taken ; 
adding valtat qnantum% 




John Davenport BkoMFiEiiD^ an Infant^ by his ' J^yt^t^K 
Father and next Friend^ x). Samuel Crowoer, 
Charljbs BromfielD) and John Vale^ 

/ 

THE following case wks sent by the Master of the Testator devised 

Rolls for the opinion of the Judges of this Court. *® ^- ^^^^^y a«<l 

John Davisnport^ the testator by his will, bearing date ^ ^^ jj^^ ^^^j ^^ 

thel0thofiVbt?emfeerl791 (and whi^hwiis duly executed the deccasiB of ^i 

by him in the presence of and attested i^ three witnesses j ^^ ^•> ^^ ^^^ *"'• 

,, , _ - ,,. 1,,. 1 vivor gave all his 

Imd wving first surrendered his copyhold estates tit>, the ^^j^j ^^^^^ ^^ ^t, it 

use thereof), aftet chargiilg and making chat^able hi^ lie should live to 

real and pcflrsonal estates with the payment crfhis debts* *"*'" ^^! **"! |i! 

^ . \ ■ . . , case he 8hould,die 

legacies, funeral expences, ^nd annuities^ but directing before that age and 

that no part of his real estate should be appHed for that ^- should survive 

purpose unless his personal estate should be found insuf*" ^{/^^ should live 

'ficientj did direct his executors to pdy utto hiii nephew^ to atuin n, but not 

the above-named DefendaxiJL Samuel Crowderi an annuity otherwise, but m 

/.,-rxi 1 . * . i-o ^- ii , ^ . , . ciase both C. and D* 

of 50/. during his hfe^ paui^ble quarterly, and declared j^i^q^x^ die before 

thaf the said annuity wasi^iveii upOn the express cpn-^ either of them 

dition, that if the said Sa«ftie/Croa?i/er should at any time ^^ouid attain 21, 

' . ,. • * then to £. m fee. 

mortgage, sell^ assign,dis{iOfie of, or m any manner incum- Held that c. took a 

ber the same or. any pafir thereof, then and from thence- vested remainder 
forth the future payni^s of such annuity should cease 
and determine and bd.ftt an end to all intents and pur-^ 
poses whatsoever, and the same should be considered asif 
no such bequest had been made, and no part of the said 
testator^^ estate should from thenceforth be charged or 
chargeable with the payvient of the said annuity. And 

m 

the said testator gave to his godM6nJohnDavenportBrom^ 

fieldy the son of Mr. Charles BrdmfieldotSL Arm^s^ Liver^ 

You I. N. R* Z pooly 
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pool^ Brewer, and the Plaintiff in this cause, the sum of 
100/., provided he lived to attain the age of 21 years, 
otherwise such legacy was not to be paid or payable ; and 
devised unto his wife Eliz abeth Davenport and her assigns 
all his real estates whatsoever, to hold to her for her life, 
and after her decease he, the said testator, gave and de- 
vised such estates unto his cousin Joshua Rose, his heirs 
and assigns for ever. The said testator afterwards made 
and 'published a codicil to his said will, dated the SSth 
of December 1795(and which was likewise duly executed 
by him in the presence of and attested by three witnesses), 
and such codicil was in part in the words and figur^ or 
to the effect fc41owing, that is to say, " With regard to 
that part of my will where I gave my estate to Joshua 
Rose and his heirs for ever, in case he survives my present 
wife, now I entirely revoke the above part of my wiH, 
and only giyeJoshuaRose my estate during the term ofliis 
natural life, in case he survives Mrs^ E. Davenport; and 
at the decease of Mrs« E^ Dav€nport9,ndMT. Joshua Rasti 
or Ae longest liver of them, I give all my real estate, of 
what nature and kind soever, to miy godson John Daven' 
portBromjield^ son oiCharlesBromfieldofStAnn^Sjld'oer' 
pooly if the said John Davenport BromfceldshsM live to at- 
'.tain the age of 21 years ; but in case be die before he 
attains that age, and his brother Charles BromfieldubsHH 
survive him, in that case I give my real estate to CKarUs 
Bromfield his brother, if he lives to attain the aige of SI 
years, but not otherwise, but in case both the aboye- 
mentioned boys die before either of them attain theag^ ' 
of SI years, then I give my real estate to John Vale mj 
gods(m, andsonofMr.JoAn ValeofBrook^Sireetj Lonion 
and his heirs for ever.'' The testator died \n the mo&|h 
of Februari/1796^ leavingthe Defendauai&amuelCrawder^ 
his nephew and heir at law, and also his heir accaiduiigto 
the custom of the manor of which his copy hdid estates 
were holden, and the said testator's executors, after his 
decease, duly proved his will and codicil. In the year 

1797, 
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1797, a bill was filed in the Court of Chancery on behalf 
of the creditors of the said testator, for the purpose of 
haying so much of their debts as his personalestate would 
not extend to pay raised by sale or mortgage of all or a 
competent part of his real estates, and the personalestate 
of the said testator being insufficient for the payment of 
his debts, funeral expences^ and legacies, a part of his: 
real estates was sold accordinglyfdr the purpose of making 
godd such deflcieiicy . Pending the proceedings in that 
cause, dnd in the month of Februaaiy 1800, the said 
Elizabeth Davenport^ the testator -s widow, died, and on 
her dei^th the said Joshua Rose entered into the possession 
and receipt of the rents and profits of the unsold parts of 
the said testator's freehold and copyhold estates^ and was 
admitted to the copyhold parts of such estates ; and the 
sdid Joshua Rose died on the S7th day of March 1802, 
tiie Plaintitf John Davenport BromfieU being then an 
infant under the age of SI yestrs^ In June ISOSy the 
VhiiintiffJohnDitoenportBromfieldhj his next friend filed 
his bill in the Court of Chancery against the Defend^ 
ants aboye-named, claiming the UiHiold parts of the saul 
testator's freehold and copyhold estatiss, and praying 
(among other things) that his rightto the said real estates 
npon the death ofthesaidJoshuaRose might be deolared ; 
and the Defendants having'jj^Qt intheir answer id tkss&id 
bill^ thei cause came on to be heard before the Right 
Honourable the Master of the Rolls on die '6th day of 
December 180S, and afterwardsto be re-beard before his 
Honour on the 95th day of June 1804, and on siich re-* 
hearing it was contended and insisted^ on die part of the 
Defendant S^imt/e/Crotie^ifer'^that the Pl^intiffhadno right 
or dtle to the said estates^ or any part thereof, for that the 
deyise to hinrthe Plaintiff and to the Defendants Chades 
Bran^ekbndJohnValewete contiiigehtiemainders limit-> 
ed upon the estates for life deyisedtothesaid£tf softelADa- 
'oenport and jFoshud Rose^ and that imsmuch atlhe pre* 
ceding perticiibreMrt)es determined and were «r m end 

Z 9 before 
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before die erents happened on which the said premises 
i¥ere to beccnne yested, such remainders could not then 
take effect, and consequently that the said real estates r^* 
maining unsold did, upon the de^th pf the said t/o^Aiia 
Moscy result and thc9 belonged to.him th^ Defendant Sa- 
ntuel Crowder^ as the heir at law and customary heir, of 
the 6aid testator. The said Master of the Rolls by hi9 dq^'.i 
cretal order on thc;said last'^mc^tioned day^ ordieredj/a 
case to be made for, the opinion of .the Jiidg^a of this 
Court upon the following questions (that is to jsay) : - 
1st. Whether .the Plaintiff JbA/i Davenport Bton^ld^ . 
in the events wliich have happened, takes any and 
whqt estate cnr interest in the freehold estates of the. 
^ said//>A» Davenport the testator ? 
Snd i WJietherthe PlaintiffJbAn Davenport Sromfiddf 
in the events "which have happened, takes any.aad 
what estate or interest in the copyhold estates ct 
• the said testator ? 
^TkiscasewasaigiiodiniSa^ertermby WilliiWU^ti^ 
forthe Plaintifi^ aiid jBay/e^Scrjt. for the Deftdndant^and 
againintbistenubySIAeiiAerdSerjti fordie;£MrBief, and 
i^ensSerjt. for the.latt0r« t • ... »' . 



\'- 



Arguments far the Pl(dntiff.^*J*£ht question in this case . 
is,- Whether the remainders limited' upon the estates for 
life, devised Xb Elizabeth Davenport and Joshua Roie^ . 
were ciontingeiifc or vested remainders ? If the remainr 
ders.were^ Contingent, the tenant for life having died 
before lihe Plaintiff attained his age (rf* 81, such remain- 
der cadnot take effect, and consequently the estate goes 
tO' the' hfAt ait' law; If, however, upon the conatructioa 
of the will, the remainder should be considered as vested^ 
the Plaintiff nm^sucoeed. Those, who contend that the 
Plaintiff took nothing but a contii^nt remainder, mighl 
as well contend Hk^ Joshua SoseXao]^ only a contingeirt: 
remfiindar ; for, as the codicil has limited his estate ia^ 
case he^hallsurvive Mr$« Z>aveiipoH^it might besaidthflt 

the 
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the estate is thereby made contingent ; and yet the devise 
is nothing more in eflfect than a devise to Mrs. Davenport 
for life, remainder to Joshua Rose for life. In Ihe con- 
struction of a will, not only the words but the ihtentmust 
be considered ; and whether a condition be precedent or 
subsequent, will mainly depend upon the apparent wish of 
the testator, and the Court will construe it either as the 
oiie or the otter according asthey may best effectuate the 
intention of the testator, without regard to his particular 
expressions. Now, iil this case, it is a most material cir- 
cumstance that the testator has expressly noticed in his 
will the Defendant, who was his heir at law, by giving 
himaii annuity of50/^ for his life, payable quarterly, with 
this condition, that if the Defendant should at any timft 
dispose of any part of it, he should cease to derive any 
bei)efit froni the devise^ This clause most clearly evinces 
the opinion of the testator with respect to the conduct 
and prudence of the Defendant, and that he did not 
mean that the Defendant should have bis estate. The 
Court, however, is desired to construe this a contingent 
remainder, in order that this Defendant, as heir at law, 
may take the estate. Such being the intention, the Court 
will not give a different construction to the will, unless 
bound to do so by positive authority, The law favours 
vested estates, because it dislikes estates in abeyance and 
contingency ; and there are many cases where, from the 
import of the will, it should appear that the estate was in 
contingency, and yet it has been bolden to be vested. 
Such'is Boraston^s case, 3 Cb, 1 9, That was a devise to 
A^ and B, for eight years, and after that term to remain 
to the executorsr of the devisor until such time as Hugh 
Boraston should accomplidi his full age of 31 years, the 
mesne profits to be eniploy^d toi^i^dsthe performance of 
his last will and testament, and wh^n the said Jff. B^ 
should come to his age of §1, then t^at he should enjoy 
the said estate to him and his heir^ for ever. Hugh Bo- 
raston died under^ly ^ ity.^as cj9Ptendg4 that tjie rc- 
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mainder to him was contingent ; but the Court held that 
it was merely a de v ise to the executors till Hugh Barastan 
attained the age of SI , remainder to his son in fee^ and that 
the adverbs of time ^^ when' ' and ^ Hhen' ' did not amount to 
make any thing precede the settling of the remainder^ any 
moce than in the common case where a man leases for 
life or years, and after the decease of the lessee or the 
term ended, gives the remainder to another, in which case 
the remainder vests presently, In that case, the adverb* 
of time were holden to denote the time when the estate 
should come into possession, and not the time when it 
should vest. That case is a material authority in the 
present, because the Court resolved that the word^^when" . 
^id not import a condition precedent, inasmuch as. it 
merely denoted the time, when the estate should come 
into possession. A more modern case to the same e&d 
is that of Goodtitled. Hqywardy, JVhitbi/^ 1 JB tirr 298. 
where the testator devised to trustees, and the survivor of 
them and his heirs, in trust to lay out the rents and 
^ profits for the maintenance and education of his nephews 
T. and J. JTe^oodf during their minorities, and whemiA 
as they should attain their respective ages of SI, that the 
premises should be and remain to them the said T. H.wad 
jr. JT. and their heirs equally. It was resolved that the 
nephews took the fee immediately, and that the trustees 
under the limitation to them took only a chattel interest 
carved out of the freehold devisedto the nephews, they 
holding that chattel interest in trust for the benefit of the 
infants during their minority. That case was decided 
upon the intent of the testator, and not upon any technical 
expressions. It is to be found in Feame^s Contingent Re* 
mamders^ p. 368. ed. 3. with many other authorities, all 
demonstrating that the intent of the testator must be 
principally consulted when Judges are endeavouring to 
ascertain whether a condition be precedent or subsequent 
The case, however, of Edwards v. Hammond Eeeaisfte' 
cisely in point. According to the report of that case in 

3 Lev. 
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3LevA32. RCopyholderofhoxovkghEngliskj surrendered 
to the use of himself for life, and afterwards to the use 
of his eldest son and his heirs^ if he should live totheage 
of 31 years^ provided and on condition that if he should 
die before 21, then it should remain to the surrenderor 
and his heirs. On the death of the surrenderor, the 
youngest son entered, and the eldest son being 17, 
brought an ejectment, and the only question was, whether 
the devise to the eldest sonwas upon a condition precedent 
or subsequent. The Court resolved that although by the 
first words it seemed to be a condition precedent, yet that 
upon all the words taken together it was an immediate 
devise to the eldest son, subject to be defeated by a con- 
dition subsequent, if he did not attain the age of 21, and 
they compared it to the case of Springy, Ccesar^ 1 RmL 
Abr. 415. which wi^s a ^ne to the use of A^and his 
heirs. ifB. did not pay him 20 shillings on the 10th day 
of September, 9Jid if JSf . paid it, to the use of A* for life, re- 
mainder to B, and his heirs ; and it was held not to be 
a condition precedent, but that the estate in fee vested in 
A. immuediately, to be devested on the subsequent pay- 
ment. These two cases are in point ; nor is there any 
difference between Edwards y. ZTammoTidfand the present 
case, except that in the former the words are, *' provided 
and on condition," whereas in this the words are, i^ in 
case ;" a distinction which it would beTidiculous to insist 
upon. TherefonofEdwardsy.JIammondjinSShow.398. 
by the name of Stocker y. Edwards^ il^ not substantially 
different from that in'-Levinzj and if it were, there can 
be no doubt that the preference must be given to the . 
authority of the latter reporter. In Shower , the land is 
not said to be borough English^ and the surrender is 
described to be to the i4se of the surrenderor for life, and 
after to the use of the younger son, and the heirs of his 
body, if he attained the age of 18, and if he died, before 
that age without iss ue male,then to the surrenderor's right 
heirs • In both cases the surrender is represented as being 
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to the use of a person who was not the heir at law, and 
that the only question was, Whether the estate rested 
immediately? and Mr Fearne^ p. 372, cites it as one of 
the cases in which words which seemed to import a conn 
dition precedent were holden to make a condition sub- 
sequent. In addition to these authorities, the case of 
Robinsony.Conu/ns^ Cm. temp. Talbot^ 164. sniAckerley 
V. VemoTiy Willesj 153. may be referred to as demonstrat- 
ing that no technical words are necessary to distinguish 
conditions precedent or subseq\|ent, but that the same 
words may create either according to. the appi^rent inten- 
tion of the testator, Supposing, however, the Court 
should be of opinion' that the remainder in question is a 
contingent remainder, and therefore, with yespect to the 
freehold property, the devise never tooke^ect;^ still the 
Plaintiff will he entitled to. the copyhold ; for no prin-. 
ciple can be more clearly established than that trustees to 
preserve contingent remainders are unnecessarv in copy- 
liold estates, the freehold which suppcMrts the remainder 
being in tlie lord. This principle was laid down in 2 Roll. 
Ahr, 794. pi. 6,, in Pawsey v. Lowdally S/y, 249, 273^ 
and has since been recognized in Mildmay v. Hun^erford 
2 Vem. 243. 



ArgnmentsforthcDefcndarU. — The case of Edw^rdsY,^ 
Hammondy as cited from 3 Lev. is distinguishable from 
this ca^e, and indeed ought not to be cited at all as an 
fiuthority ; for the report of the same ^ase in Shatter differs, 
materially from it. In the report of Levinz^ a material 
part of the limitation is omitted, for it there appears as if 
the liinitation was to the party for life only, whereas the 
report of Shower shews it to have ^en a limitation tQ 
the first taker and the heirs of his body, if he should 
attain' the age of 18, and if he died before that age with- 
out issue male, thentp the right heirs of the surrenderor. 
It was for the purpose of protecting the estate of the issue 
male, which it wa^ the jpjianifest intention of the testator 
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should be protected, that the Court did some degree of 
Tiolence to words which prima facie imported a condition 
precedent. According to. the report in Levinz^ it was a 
special verdict in ejectment, and it was stated to be a sur- 
render by a copyholder of borough English, to the use of 
himself for life, and after to the usle of his eldest son, 
|f he should attain 21, provided and upoh condition that 
if he died before 21 it should remain to the surrenderor 
and his heirs, Th^ question was, Whether it was a con^ 
dition precedent or subsequent ? and the Court held , that 
though by the first words it seemed to be a condition 
precedent, yet, taking the whole yfill together, it must be 
held to be a limitation to the eldest son immediately de-» 
feasible on a condition subsequent. Mr. Fearne^s book 
has been cited for an observation upon this case, but the 
whole.passage was not stated, In p. 171. he says of this 
case, " it was evidently the intent that the estate should 
not go to the heirs of -4, if the younger son died befbre 
18 leaving issue male ; but if the estate was not to vest 
till he attained the age of 18, this intent (^ould not have 
been satisfied . ' ' It is evident, therefore, that the ground 
of that decision wastheprotection of the issue male, to 
effect which some violence was done to the words of the 
will. But in the present case, there is not the same ne- 
cessity for doing violence to the words of the will, the, 
limitation not being ^^ if he shall die under 21 without 
issue," but simply *^ if he shall die under 21." In Bo- 
raston's case, the question whether the words used should 
be considered to be a condition precedent or subsequent) 
turned upon the intent of the testator j| and tl^o Court 
thought that words which naturally imported a c^dition 
precedent should not have that construction in that par-^ 
ticular case. The same reasoning i;ras adopted in the 
case of GoodtiHe d. Haywardy^ TFhithy ; the decision in 
ijvhich equally turned on the intent of t^e testator, 
though the words imported a condition piecedent. The 
Pourt in these c^ses thought that the tei^tator onl^ meant 
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there is ^always a tenant to the prasdpe. This was the 
clear ofiimon of Lord TcdbotinChdpmany.BlUsetty Cas. 
Tempt Talbot^ 145, ff ow iii the case of copyholds, there 
is no doubt that the whole freehold remains in the lord, 
the copyholders being mete tenants at will according to 
the cust4»h; therefore if the lord mortgage his timnor 
and afterwardspurchase acopy hold,the copyhold is mort- 
gaged as mucib s^ if the lord had purchased it before the 
mortgi^e. D0en d. Gibbons v. Pott^ Dougl, 710. Or if 
the lord devise his manor afid afterwards purchase copy-* 
holds, thjey will pass, 

Cwr, adv^ vult. (a) 

The opinion of the Court vf^ now pronounced by 

Sir James Mansfield Ch, J, (who, after stating the 
will proceeded thus)- AIL the testator's real estate is given 
to the Plaintiff immediately on the death of the preceding 
devisees, if he live to attain 21 ; if he die before 21, and 
his brother Charles JBroiw/ia/df survive, then the testator 
giv^s his real estate to the said Charles Bromfidd^ if he 



(a) Tlie record of the case of £(^ 
ibarrXfv. Hamiiwiiid was searched fo^ 
and producedby desireof tlie Court, 
froin whichit appeared that tiie pre- 
mises in Question were customary 
Itfnds. hf Id 4if the manor of South 
Burstead in Essex, in which there 
was a custom thattfie youngest son 
should inherit, and that the widow 
of the tenant in fee should have her 
free-bench ; that John fjammondihe 
elder surrendered the reversion of 
the premises in que9tion, dependant 
on his mother's free-bench, to the 
use ofhimself for life, and after his 
decease to the use of John Hammond 
the younger^his eldest son,) '' and 
his heirs and assigns for ever, if it 
shall happen tiiat the aforesaid t/bA)i 
Hammond. tfa(e younger shall live itnr 
til the aforesaid John Hamino^ at- 
tain ihe age of twenty and one 
«J)year8 ; provided .always and nwlei' 
th^.condition nevertheless that if it 



shall happen that the aforesaid John 
Hammond the younger shall die be- 
fore h« attain the age of twenty 
and one years," then to remain to 
the Qseof JoAn Hammond Hie e\det 
and his heirs ; that tlie mother died 
in the lifetime of the surrenderor; 
that the surrendieror died leavii:g 
issue the said John the younger, bis 
eldest son, and T^omic^ his youngest 
son 'yihatJohnHammond the yoimgei' 
was admitted according to the snr- 
^Tender; that the Defendant, Ann 
Hammond, was t^e widow of the 
youngest son, who entered on the 
death of his fath^, und that John 
Hammond tbe youugev (the eldest 
son) being then /if^een, brought ai| 
ejectment against Ami Hammond^ 
his brotber'«ifti^pw;'that judgment 
was given for bipi ujppn special verr 
diet in the Common l^lea^, and af- 
terwards 4 writ of jejTfir brQVffat^ 

live 
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lire to attain 21, but not otherwise. If both die undct" 
21, then he gives it to" his godson Jo A;i Fin/cirifee. The 
Plaintiff was iinder 21 at the time of the death of thp' 
surviving devisee, and the question is. Whether he took ' 
any and what estate in the freehold or copy hold pirfemises ? 
There does hot appear to us to be any distinction be- 
tween the freehold and copyhold. In feci, this is an im- 
mediate devise to the Plaintiff, to take place on the death 
of the two preceding devisecfs. If so, we must either 
break in upon the terms of the will, or give them effect. 
In the latter case, there'is an end of all argument about 
the word ^^ if." There is nothing in the will to prove that 
the testator meant the Plaintiff not to take a vested estate 
unless he survived 21 . Indeed the true sense of thie thing 
is, that the devisor nieant him to take it as an immediate 
devise in himself, but that it was to go over in the event 
of his dying under 21 . It must be admitted, that accord- 
ing to repeated decisions, no precise words are necessary 
to constitute a condition precedent in wills. They must 
be construed according to the intention of the parties; 
and it would be absurd, considering the various circum- 
stances under which wills are made, to require particular 
terms to express particular meanings. The apparent in- 
tention, as collected from the whole will, must alwayy 
controul particular expressions. Now the fairest con- 
struction that can be put upon this will, independent of 
authority, is, that the Plaintiff took an immediate vested 
estate on the death of the preceding devisees, with a con- 
dition subsequent. With respect to the cases, that of 
Edwards v. Hammond is on all fours witli the present. 
The circumstance of the devise over being to a stranger 
makes no difference ; for it is clear that the testator meant 
no one to take his estate unless in the evei^t of the Plain- 
tiff dying under 21. EdwardsY* Hamrnondisneitherap^. 
posed nor weakened by any c$Lse. No doubt the generai 
meaning of the word ^^ if implies a condition precedent^ 
unlesir it be controlled by other words. But, in this 

cas^i 
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Bromfield 

Crowder 
aad Others. 



case, there is a variance between the expression tfttd the 
meaning^ and thecase of Edwards v • Ilamniondsanciion^ 
lUs in giving effect 16 the latter. On these groui|ds, we 
aiNs of opinion thattfie Estate vested in the Plaintiff on the 
death of the preceding devisees ; and the expression^ all 
my estate, is so general as to p4ss an estate in fee. Be- 
sidesj it would be an absurdity on the face of the will, to 
construe it only an estate for lifet 

The following certificate was afterwards sept to the 
Master of the Rolls : 

This case has been argued before i|s by couusel^ and 
we are of opinion that, in the events that have happened, 
the Plaintiff t/oAn Davenport Bromfield takes a vested 
estate in fee simple in the freehold and copyhold estates of 
the said John Davet^port the testator^ determinable upon 
the contingency of his dying under the age of 31 year$* 

J. Mansfield. 
J. Heatha 
G. Rookea 
A« Chambre. 



My 2d< 



V 



Owen and Another Vi Warburton. 



THIS was an application for a new trial in this 
Cause, which was tried at Chester^ on the ground of 



The Court will 
net set aside a ver- 
dict upon the affi* 

davit of a jii,ryman miscouduct in the jury. Two affidavits were produced 

that it was decided in support of the motion J one by Ralph Bridge the foie- 

^ * man of the jury, and one by a person of the name of 

Chapmani, The material facts sworn to by Bridge were, 
that the jury not being agreed left the Court and were 
put into a room by themselves ; that four were disposed 
to find a verdict for the Defendant, and eight for the 
Plaintiffs ; that one of those disposed to find for the 
Plaintiffs swore he would stay there till Saturday evening 
before he would find a verdict for the Defendant t that 
after some hours had elapsed in fruitless endeavours by 

Bridge 
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Bridge to alter the opinions of thdse who inclined 16 
a verdict for the Plaintiffs^ it was proposed by several 
of the jury to draw lots, to which he Bridge was induced 
to assent ; that accordingly two pencils were produced of 
different lengths, and it was agreed that the longest pen- 
cil should be for the Plaintiff and the shdrttsst for the De- 
fendant ; that Bridge held the pencils and another jury- 
man drew j and that the longest pencil beiiig drslwn^ thd . 
jury went to the Chief Justice's lodgings and those of the 
jury who were fdr the Plaintiffs gave in the verdict tot 
them. Chapman swore that he followed the jury wheil 
they went to the roOni^ and stood at the 6iitside of the 
door, where he heard the jurymen arguing very violently 
and disputing with each other ; that after some time he 
heard a proposal made by somie of the jury to draw lots 
whether the verdict should be given in favcfut of the 
Plaintiff or the Defendant ; that they w ete quiet for some 
time, and then came out of the room and weht tt^ the 
Chief Jiistice's lodgings, after which he was told by 
several of the jurymen how the verdict was, and the 
mode in which it bad been decided. Upon these affida- 
•vits a rule nisi for a Wew trial was granted. 



1805. 



OwEii 
and AAother 

^. 
WarbuRtok. 



CockellSerjt. in the course of the last term sKe'wed cause 
and relied on thecase of Ffli5ev.De/ai)a/) 1 TemiRep. 11. 
where the Court ofKing^s Bench under similar qircum* 
stances refused to receive the affidavits Of jurymen, 
such conduct being a very high misdemeanor in them> 
and observed that in such cases the Court ^ust receive 
their infotmation from some other source. He also cited 
thecRseofJackson'v. Williamsonand Others ^% Term Rep. 
281. where the Court of JSTwg** Bench refused to amend 
the postea uponth6 unanimous affidavitof the jury that 
the SO/, damages given in by them and recorded as their 
verdict ^as in addition to a sttin ofSl'/. which had been 
proved tobe the price actuaUy receivedby the Defendants 

for 



m 
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and Another 

r. 



•f 



328 CASES IN tRlNlTY f£RM 

1805. for the sale of the PlaintiflTs property^ which had beeft 

sold 30/. under its value, the Court saying that it would 
introduce a very dangerous practice. He observed, that 
without the affidavit of Ralph BrtdgCy there was no evi-* 
Warbuhton. dence of the verdict having been decided by lot^ bitt 

only of a proposal so to decide it. 

Williams Serjt. in support of the rule* In the case of 
I Hale V. Covcj 1 Stra. 642. the Court set aside a Verdict 
because the jury had decided it by lot^ even though it 
happened to be according to the evidence and opiniod 
of the learned Judge. If the affidayit oi Bridge be iulse^ 
it may very easily be contradicted ; but the evidence of 
Chapman is strongly confirmatory of the facts to which 
JBrw/ge deposes. Herein there is a gteat difference be* 
tween this case and tlie case of Vdise v* Delai>al^ for the 
j ury men there who made the affidavit wete not at all con-* 
firmed by any third person^ Indeed it is too much ia 
infer from that case, that under ho circumstances what* 
ever the affidavit of jurymen shall be received by the 
Court. Judges caught not to lend too. easy an eat to hp* 
plicationsof this kind ; butstill they should take care that 
verdictsarenotobtainedbyimpropermethods. In Vaise 
V. Delanaly the Court were not put inpossession ofsevetal 
existing cases in which affidavits of jurymen have been 
received or required by the Courts. ThusinPAifftp^v* 
Fowler^ BameSyiil. Com.BSS* a verdict was set aside oil. 
the affidavit of two jurors that it had been decided by 
casting lots, though the application was made after a 
motion in arrest of judgment, and wastherefoi^e objected 
to as too late, the Court observing that though the dis- 
closure was after the motion in arrest of judgment^ yet as 
it was before judgment they muiJt receive it. In Ay left v* 
Jewell, 2 BL 1299. where the jury, not being able to 
agree in their verdict, wrote the ndmes of the jurymeu'ctti 
slips of paper,and shaking themtogether,left the decision 

of 
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of the verdict to the first isix which were^ drawn, flie 
Court refused to grant a new trial, because this mattet 
was only brought before them by the affidavit of the at- 
torney to whom several of the jury had confessed it, 
" there being no affidavit of the jurymen: or any other 
that was cognisant of this transaction." It was resolved 
in 3 Lev. 139. that a verdict decided by lot must be set 
aside, and the case of Il€Ul v. Qroe shews that it matters 
not whether the verdict be right or wrong. In Parr v. 
Seams, Barnes j 438. on a question whether a verdict de- 
cided by hustling halfpence in a hat ought to be set aside 
qr not, the Court stayed the entry of the final judgment 
to give the Plaintiff an opportunity of procuring affidavits 
from some of the jurors, because the fact was only stated 
to them by affidavit of a person to whom two of the jury 
had confessed. 

Afier the argument. Sir James Mansfield Ch. J. ob- 
served, that the authorities upon the subject being con- 
tradictory, it was fit that the point should be settled one 
way or the other, and therefore Jt would be right to con- 
sider the case before any opinion was delivered. His 
Lordship observed, that it was singular to refuse to set 
aside the verdict on the evidence of jurors when that evi- 
dence was before the Court, though perhaps it would 
have been the wiser way to refuse to entertain any motion 
of this kind; at the same time thinking that evidence 
should be received with a view to punish the jurymen 
who had so misconducted themselves. 

Cur. a^. vult. 



1805. 



OVfEV 

and AiMtber 

V. 

Warbvrton. 



On this day the opinion of the Court was delivered by 

Sir James Mansfield Ch. J. We have convei^sed 
with the other Judges upon this subject, and we are all of 
opinion that the affidavit of a juryman cannot be received. 
It is singular indeed that aUnort theonly evidence of which 

Vol. I. N. R. A a the 



330 



CASES IN TRINITY TERM 



. 1805. 



OWEIf 

and Another 

r. 
Warburton 



the case admits should be shut out ; but, considering the 
arts ivhich might be used if a contrary rule were to prevail, 
we think it necessary to exclude suc;h evidence. I f it were 
understood to be the law that a juryman might set aside 
a verdict by such evidence, it might sometimes happen 
that a juryman, being a friend to one of the parties, and 
not being able to bring over his companions to his opinion, 
might propose a decision by lot, with a view afterwards 
to set aside the verdict by his own affidavit, if the decision 
should be against him. We are therefore of opinion that 
there is no ground to support this rule. 

. Per Curiam J Rule discharged. 



Brooke and Others v. White. 



July Sd. 

If goods be sold 
at two months 
oredit, to be paid 
for by a biU at 12 
months, and the 
goods be not paid 
for after die ex- 
piration of the 14 
months^ the vendor 
may recover in an 
action for goods 
sold and delivered. 



THIS was an action for goods sold and delivered. 
At the trial before Sir James Man^eld Ch. J. at 
the Guildhall sittings after last Easter term, it appeared 
that the goods in question were originally sold at two 
months credit, to be paid for by a bill at 12 months ; that 
more than 14 months had elapsed between the delivery 
of the goods and the commencement of the action, and that 
the goods had not been paid for ; whereupon his Lord- 
ship directed the jury to find a verdict for the Plaintiff, 
at the same time giving leave to the Defendant to move 
that a nonsuit should be entered. 



Accordingly, Best Seijt. now moved to enter a nonsuit, 
and insisted that the Plaintiff could not maintain this 
action, but ought to have declared upon a special €(»• 
tract ; that the principles upon which the former caseS/ 
on this subject had been decided did not turn upon the 
question whether the period of credit had expired or Jiot, 

bat 
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but whether the contract of sale were general or special; 
that the mere circumstance of the period of credit having 
expired could not convert a special conti*act into a general ^ 
sale of goods, and that the action therefore should have 
been brouglit for not having given the bill agreed upon, 
for that where any thing is agreed to be done besides the 
mere payment df the mbney^ the contract is not a sale but 
a special agreement; and he observed that in Dutton v. 
SolomonsoUy 3 Bos^ Sf Pull, 582. which was the last case 
upon the subject, Lord Ahanley expressed his opinion of 
the necessity of declaring upon, the special contract, as 
well after the expiration of the period of credit aabefore* 



1805. 



Brooke 
and Others 

V. 

White 



Sir James Mansi^ield Ch. J» When a i)erson sells 
goods upon a certain credit, to be t>aid for by a bill at a 
certain date, he can maintain no action for goods sold 
until the expiration of the period at which such bill would 
become due, because the ^oods are not agreed to be paid 
fdr till that time : if the bill be not given, he may 
bring an action on the special contract, because he is 
deprived of the particular security agreed upon, but 
when the whole time is expired, and no bill has been 
given, why may he not brihg an Action for the money 
which is then due ? After the expiration of the period of 
credit, it is of no use to give the bill, for the party is theioi 
entitled to receive his money* 

Heath J. I have always understood that when a 
contract is executory the party must declare specially, but' 
that when it is executed hemay declare generally. There 

is a case in Wilson \a) which is decisive on this point* 

» ■ . • » ' .» 

RooKE J. I apprehend that this distinction will be 
fotmd in all the cases, that the Plaintiff can only recover 
upon a special action until the time of credit has expired/ 



(a) Probably Mr. Justice Heath brook, i jPTtfe. Il5i 
, mUttded to the case of Akom t. West" 

A a S ^ 



but 
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bat that yihm that has expired he may • have a general 
action. 

Ch AMBRE J . The qualifications respecting the mode 
ofpa3rment are introduced for the benefit of the purchaser, 
and during the time to \v^hich they relate, the seller must 
sue on a special contract ^ when that time is expired the 
money is absolutely due. No authority in point has been 
cited for the Defendant, and if any thing dropped from 
Lord Ahanley upon the subject, it was extra«judicial. 

Best Serjt. took nothing by his motion. 



May !27th. 



The title of a 
purchaser for a 
valuable considera- 
tion cannot be de- 
feated by a prior 
voluntary settle- 
ment of which he 
had no notice, 
though he pur- 
chased of one who 
bad obtained a cour 
veyance by fraud, 
but of which fraud 
he, the purchaser, 
wasignojrant. 



Doe, on the Demise of William Bothell, v. 

Martyr. 

EJECTMENTfotcertaiiipremisesjsituateatjDorA-tiig 
in the county of Surrjf. 

At the trial of tl^is cause before Heath J. at the last- 
Lent assizes, the following facts appeared in evidence. 
By indentures of lease and release, bearing date the 37tb 
and S8th of February 1750, reciting a deed of ,1728, 
under which the legal estate of the lands in question was 
vested in trustees for the use of one WiUiam Bothell^ and 
that the said WiUiam Bothell was desirous to settle the 
lands as after-mentioned, the said William Bothell con- 
veyed to J. S. and J. B. and to their heirs, to hold to 
and to the use of the said J. S. and J. B. upon trust to 
permii the said William Bothell to receive the rents during 
his life, and after his decease upon trust to pay the rents 
to apy children of the said William Bothell till they should 
come of age, and then io convey to them "ad tenants io 
conmiott ; and on failure of issue of PTilUam Bi^heUupoa 

trust 
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trust to convey the same to William Dudley and his^eirs, 1805 « 

and until such conveyance to stand seised thereof to the 
use of William Dudley and his heirs. William Dudley 
died in the lifetime of the said William Bothelly having by 
his will duly executed devised the premises to John 
BotheU of Mare House and his heirs. John BotheU of 
Mare House also died in the lifetime of William BotheU 
("the settlor in 1730)> and the lessor of the Plaintiff William 
BotheU was the brother and heir at law of the said John 
BotheU of Mare House. In 1795, WiUiam BotheU (the 
settlor in 1750J executed deeds of lease and release, bear- 
ing date the 3d and 4tb of June, by which, in considera- 
tion of 475/. (the receipt of which was indorsed on the 
deed), to him paid by Thomas BotkweU of Dorkinghxick- 
layer, he conveyed the premises in question to the said 
Thomas Bothwelly his heirs and assigns, forever. Thomas 
Bothwellyin pursuance of this deed, entered into possession 
of the premises, giving to old WiUiam BotheU^ (the settlor 
in 1750,) a bond for 450/. the purchase-money. This 
bond was never paid by Thomas BothweU^ who was no 
relation to old William BotheU^ and was in very mean 
circumstances. Old WiUiam BotheU y9Qs a very weak 
man; he died in December 1802 withoutissue. In Febru* 
ary 1796, Thomas J3oM2S?e//sold and conveyed the premises 
in question to the Duke of Norfolk fot a valuable con- 
sideration paid by him, without any notice ofthedeedof 
1750, or of any fraud in the conveyance of 1795. The 
jury found a verdict for the lessor of the Plaintiff, saying* 
that they thought the conveyance to Thomas Bothwellin 
1795 was fraudulent., 

A rule nisi having been obtained on a former day for 
setting aside this verdict and having a new trial, 

BcsfSerjt. now shewed cause. The Duke of iVbr/o/fr, 
being apurchaser from Thomas Bothwelly muststand or fall 
by his title. If a coqtrary rule were to be established, a 

A a 3 man 
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1805. 0ian who has ( btained an estate by fraud, has nothing to 

do but to convey that estate to a bonafide purchaser for a 
valuable consideration, and he will thereby secure to him- 
self the fruits of his own fraud. By 27 Eliz* c. 4. s. 2. 
conveyance^ made with a view to defeat prior titles are 
declared to be " utterly void, frustrate, and of no effect." 
If such a construction be put upon the 27 Eliz. as is ne- 
ccssary in this case for the support of Thomas BothwelTs 
title to sell, the statute will most properly be called a 
statute to protect fraudulent cpnveyances. How can a 
person convey a good title to a purchaser, when in his; 
own hands the estate is a perfect nullity ? In Doe. v. 
Boutledge^ Cowp. 708. Lord Mansfield says, " the statute 
does not say a voluntary settlement shall be void, but 
that a fraudulent settlement shall be void. There is no 
part of the act of parliament which affects voluntary set- 
tfements eo nomine^ unless they are fraudulent." In this 
case, the jury have found that the conveyance to Tkoma^ 
BothweU was fraudulent. 

SA(?pAcrrfand5flyfcySerjts.cow/roinsistedthattheDuke 
of Norfolk^ being a purchaser for a valuable consideration 
without notice of the deed in 1750, was protected ; that 
old Bo/Ae// himself, if alive, could not defeat the convey- 
ance to the Duke, for that though the deed^ as between 
old BotheU and Bothzmll might hie fraudulent, yet the 
Duke, having purchased for value and withqu^ notice, 
stood in the same condition as if the person from whom 
he took had not taken under a frauduleut deed. They 
cited Prodgery^ Langhaniy 1 Sid. 133. AndrewN^wporfs 
case, 1 Skyn. 423 and Smartle v. Williams^ SLcv, 387. 
to shew that a deed, which tvas void in its creation, might 
be made good by matter ex post facto. 

The Court were very clearly of opinion that (he rul? 
for a i^ew trial must be made absolute ; and Sir James 
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Mansfield Ch. J. observed, that they cbuld not, without 1805* 

overturning the settled and decided law, hold that a prior 
voluntary conveyadce could defeat a conveyance to a 
purchaser for a valuable consideration ; he referred to 
the case of Evelyn v. Templar y 2 Brown Chanc. Hep. 
148. and Newstead v. Ser/e, cited by Lord Mansfield in 
Doe V. Routledge^ Cowp. ,708. , in both whjch cases sub- 
sequent bond Jide purchases were held good, notwith- 
standing prior voluntary settlements ; and regretted that 
it had ever been decided, as was the case in Evelyn v. 
Templar^ that even notice of the prior settlement would 
not defeat such a purchase. 

Per Curiamj Rule absolute. 



John Doe, oa the several Demises of Sally My 2^, 
Wright Widow, and James Camper 
Wright Esquire,' 1;. Edward Child and 
]>Jary his Wife. 

THIS was an ejectment brought to recover the pos- Thedevisoi^ after 
session of certain premises, part freehold and part using these intro- 
copyhold.in the several parishes oi Great Stambridge^LiU ^^^^^^ ^^rds, " as 

_ „_ , . _, , r,» , 1 « I » • n touching such 

tie frakerwgy South Shoeburi/y and Jraglesnamy in hssex. worldly and per- 

The first demise by Salli/ Wright^ and the second by «onai estate where- 

James Camper Wright ^ being laid on the 2d Januarjf ^o^ f^'^bTes^mr'! 

1796 ; the third demise by Sally Wright ^ and the fourth gi^e and dispose' of 

th^ some in the fol« 
lowing manner,'' gave an estate for life to his wife in all his freehold, leasehold, and copy- 
hold, and after her death gave ^* all his lands, houses, ifc, ui inanner foUovringi" to 4., one 
of h^ grandsons, he gave '< all bis lands, freehold, copyhold^ and leasehold in £.," and pro- 
ceeded 'f also I devise all my estate freehold and copyhold in H,** to him ; to £., another 
grandson, he gave all his et^aiey lands, ^c. called or known, ifc, with 500^; and to C. his 
remaining grandson and his heir at law, '* the house I now live in, with all the lands, ^c. 
I^elonging to the same, and also all my houses and lands commonly called or known, 4*c. and 
also 500/.'' Held that A took only an estate for life in remainder in the devisor's estate in £ 

A a 4 ^J 
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^1805* ^ lyy James Camper Wright j being laid on the Scl January 

^^^^ 1799. The cause was tried before Mr. Justice Heath at 

9] ' the Essex Summer Assizes 1804, and a verdict found for 

^^JJ^J. the Plaintiff, subject to the opinion of the Court, on the 

following case : 

James Camper^ being seised and posessed of divers free- 
hold, copyhold, and leasehold estates in Essex^ Middlesex^ 
^xiA. Huntingdonshire (of which the premises in question 
are part), bj his will, bearing date the 28th day of Ja- 
nuary 176^, and which was duly executed so as to 
pass his real estates devised in the following words : 
" And as touching such worldly and personal estates 
wherewith it has pleased God to bless me in this life, I 
give, devise, and dispose of the same* in the following 
manner : Imprimis^ I give and devise unto my loving 
wife Sarah Camper^ all my lands, houses, Sfc. freehold, 
copyhold, and leasehold, whatsoever and wheresoever, 
and to receive the rents and profits thereof during her 
natural life ; and also all my deed$, mortgages, bonds, 
and writings, of what name, denomination, or title 
soever ; and also all-my stock, goods, chattels, effects, 
and personal estate whatsoever and wheresoever, she 
paying thereout the legacies hereinafter given anddisposed 
of; and I do hereby nominate and appoint my loving 
wife Sarah Camper to be sole executrix of this my x will; 
and after her natural life, my mind and will is and I do 
hereby order, direct, give, devise, and bequeath all my 
lands, houses, S^c. freehold, copyhold, and leasehold, in 
manner following : I give and devise unto my grandson 
James Wright all my lands, freehold, copyh(dd,and lease- 
hold, in the county of Essex (except hjerein excepted and 
reserved the house I now live in), with all the lands, 
yards, out-houses, stables, and all other conveniences 
and appurtenances thereunto belonging and to be tharein- 
after disposed of; also I give and devise unto my grand- 
son James Wright all my estate^ freehold and copyhold 

lying 
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lying and being in the town of Ellington in Huntingdon- 1 805. 

shire; and also I give, devise, and bequeath unto my 
grandson John ff right all my estate, lands, S^c. known 
and called by the name of the JJoal Yard in the parish of 
St. GileSy London; also I give and devise unto my grand- 
son J.ohn Wright the sum of 500/. to be paid in six months 
after my decease ; and I give and devise unto my grand- 
son James Camper the house I now live in, with alUhe 
lands, yards,' out-houses, and all the appurtenances belong- 
ing to the same; and also my houses and lands, com- 
monly called and known by the name of Castle Yard in 
Holhorn^ London^ and now in the tenure or occupation of 
George Oldmixonesquirc ; also I give and devise unto my 
grandson James Camper 500/. to be paid when he shall 
attain the age of 21 years^" The said testator James 
Camper duly surrendered such part of the premises in 
question as are copyhold to the use of liis said will, 
and afterwards departed this life in the said month 
of January 1763, without having altered or revoked 
his said will, leaving Sarah Camper his widow, and 
his said three grandsons, tfawics Wright y John Wright, 
and James Camper, who was also his heir at law. 
Upon the death of the said testator, his widow Sarah 
Camper entered into the possession of the said freehold and 
copyhold lands in the county of Essex, and continued in 
possession of the same, tpgether with the other property 
devised to heir by the said testator, during her life; and 
upon her death, the said James Wlright, the testator's 
grandson and devisee in his will named, entered info the 
possession of the said lands in Essex^ and continued in 
such possession till his death, which happened in Jul^ 
1795, leaving JTflOTcs Camper Wright, one of the lessors 
of the Plaintiff, his heir at law; and thereupon the said 
James Camper Wright,BnA Sally Wright, the other lesso^ 
of the Plaintiff, or one of them, entered into Ihe pos- 
session thereof as the devisees named in the will of the 

said 
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1805. said James Wright^ ktvA the said lessor of the Plaintiff, 

James Camper Wright^ was duly admitted to the said 
copyhold. James Camper^ the grandson and heir at 
law of the said testator;, departed tliis life in the year 
1768 intestate as to the said freehold and copyhold lands 
iiiEsseXyleixYmgthe Defendant ATory C/«Y6?,his only child 
and heir at law, and also heir at law of the said testator. 
The said Defendants, Edward Child and Mary his wife, 
brought an ejectment on their joint demise against the 
lessorsof the present Plaintiff for recovery of the lands 
and premises in South Shoebury and Paglesham^ and 
obtained judgment thereon in Michaelmas term 1798, 
and by virtue thereof entered into possession not only of 
the premise;; in South Shoeburt/ and Pagksham^ but 
also of the premises in Great Statnbridge and Little 
Wakeringy and the said Defendants have or one 6f them 
hath been admitted to the said copyhold, and they are 
now in possession of all the said premises, as well free* 
hold as copyhold. 

The question reserved for the opinion of the Court 
was. Whether the lessors of the Plaintiff or either of 
them were entitled to recover the possession of the said 
freehold and copyhold lands. 

This case was first argued in Trinitt/ term 1804 by 
Williams Serjt. for the lessors of the Plaintiff, and Best 
Serjt. for the Defendant ; and again in Hilary term 1805 
by Shepherd Serjt. for the former, and Lens Serjt, for the 
latter. 

Arguments far the lessors ofth e Plaintiff. The question 
is, Whether James Wright took an estate in fee ox only 
for life ? There are no words of limitation added to the 
devise, and therefore, according to the rule of law l^tid 
down in Roe d. Bowes v. Blackety Cowper^ 238,itisQnly 
an estate for life, ^' unless it can be found flrom the whole 
of the will taken together, and applied to the sub- 
ject 
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jpct matter of this devise, that the testator's intention 1805» 

was to give a fee ;" but if, from the whole will so taken 
together and applied to the subject matter, such an intent 
tion can be collected, the Court, according to the same 
case, ought to give it effect. No technical words are 
necessary to give p, fee. The word " estate" carries a 
fee, because it shews an intentioq to give the whole in-r 
terest, yet that is not a technical word ;/ and it will be 
admitted that the devisee of the Huntingdonshire estate 
would take a fee under the will, Jf the testator had em-r 
ployed technical expressions to give a fee in his Huntings 
donshire estate, it might have afford^ ground for limiting 
the devise of the estate in Essex to an estate for life ; but 
as he has used words ofcommon parlance throughout the 
whole will, they must be construed according to the ob« 
vious meaning of the expressions. In the introductory 
clause, he speaks of his worldly and personal estate, and 
then says, ^' I devise and dispose of the same in manner 
following." Now the words *^ the same" are words of 
reference, and if it appeared to be his intention to dispose 
of the whole interest, may be coupled with the word 
^^ estate" which precedes them, in which respect this case 
differs materially from that of Z)^w/2 v. Gaskin^ Coz^p, 657. 
where the iiiti'oductory clause was not connected with 
the devise by any wprds of reference. Introductory • 
words have been considered of weight in shewing the tes- 
tator's intention to g»ive a fee in many cases, as in IbheU 
sony. Beckxipith^ Cas. temp. Talb. 157. ^ndin Frogmorton 
^.Brampstoney. H oh/day^ 3 Burr, 1618. hoxAMansfield 
and Wilmot Js, thought the introductory clause very 
material to shew that the testator's whole worldly estate 
was in contemplation, and the latter thought it much the 
same as if it had been repeated in each clause. In that 
case, there were no words of limitation, but the testator's 
intention being apparent, the Court gave it effect. So in 
^he case of Grayson v. Atkinson^ 1 Wils^ 333, in which no 

lyords 
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words of limitation were used, the Court, in order tagivc 
effect to the testator's intention, coimected a general 
residuary clause with the words temporal estaie in the in- 
troductory clause, and so gave a fee. It is not contended 
that introductory words alone will give a fcc, but where 
the intention is apparent from the whole will, a particular 
devise may be coupled with the introductory words to 
give effect to the testator's intention • The case of Maun- 
dayy. Maundm/y 2 Stra, 1020. Cas. temp. Hardw. 142. 
proceeded upon this principle, and in S;/227Av. Coffin y 2 H. 
BL 444. the words " worldly estate" in the introductory 
clause were allowed to enlarge the expressions in the resi- 
duary clause. In these different cases, the words by 
which the introductory, clause was connected with the 
subsequent part of the will, were " oi the same," 
** thereof," " and of it," which must be considered as 
synonunous. The intention of this testator to give the 
same estates to all his grandsons is manifest ; he devises 
io them all in nearly the same terms, not making use of 
any technical words ; and, in order to make up an 
equality, he gives to his grandson John Wright the sum 
of 500/. and unless James Wrigh^ were to take a fee^he 
might never rec ive any benefit equal to 500/. It is ad- 
mitted that t/a^e^ Wright took a fee in Huntingdonshire^ 
and as the word ^^ estate" is used in the devise to John 
Wright^ he must t^ke a fee in the lands devised to him ; 
the remaitiing devisee, James Camper^ was the testator's 
heir at law, and as there is no devise of the reversion, he 
must have intended that his heir at law should have a f(*o, 
since it would have descended to him independent of iho 
will ; yet in the devise to his heir at law he neither uses 
the word *^ estate" orany words of limitation, but devises 
in much the same terms as he had devised to James 
Wright the lands in question. It must be concluded, 
therefore, that the testator con/sidered such a devise as 
sufficient to carry a fee. The rule laid down by Lord 

Vaughany 




IN THE Forty-fifth Year of GEORGE III. 341 

Vaughan in Gardiner v. Sheldon^ Vaughan^ 262. that an 1805. 

heir diatt never be disinherited, except by express words 

or necessary implication, has been over ruled ; the rule, \ 

accordingto Jftlles Ch, J. in Moonev. Heaseman^ Ifilles^ 

141, is, that the intention of the testator ought to appear 

plainly in the will itself, otherwise the heir shall not te 

disinherited. 

Arguments for the Defendant, — Jt has not been shewn 
that the will contains any words by which the introduc- 
tory clause is coupled with the subsequent devise. It is 
true that the word " same" is a word of reference, and 
relates to the introductory clause, but it is notsufficiently 
connected with the devise to make the introductory words 
operate upon them. The words " of the same-' have 
been said to be synonimous with '^ thereof,** but it was 
decided inGoodwright d. Bakery. Stocker^dTermRep* 13. 

^ in which the word <* thereof" was used, that the intro- 
ductory words were not sufficient to carry a fee. As to 

. the supposed iii^tention of the testator, there would be no 
inconsistency in giving a larger portion to his grandson 
by his son than to eitiier of the grandsons by his daughters ; 
there is nothing to shew his intent to give equal portions, 
for as the values of the respective lands devised do not 
appear, it cannot be inferred by the bequest of 500/. that 
he intended thereby to create an equality. The case of 
Frogmorton v. Holyday was not decided upon the effect of 
the introductory words, but turned upon the effi^ct of a 
charge which the Court thought sufficient to carry a fee. 
In Ibbetscn v. Beckmth the will contained the word < 
^' estate." So in Maunday v. Mnunday the question was, 
Wheflier a devise of ground-rents tothetestator's younger 
children and their heirs was sufficieiit to carry the rever- 
sion in the land, th^:^ being a manifest intention to disin*" 
herit the heir at law. And in Smith v. Coffin the will 
tontained a residuary devise of all the testamentary estate. 

Lord 
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1803. 



Doe 

V. 

Child 
and Wife* 



Lord Chief Justice De Grey in Frogmortonv. Wright^ 
says, '^ though the probable intent of the testator was an 
absolute disposition, yet it is not a certain intent, nor is it 
a legal disposition* There is no case where the introduce' 
tion of the will only has been held to give a fee, where 
the words of the devise import an estate for life ; and 
though sometimes the devise of an estate may carry a 
fee simple, yetadevise of an house will not do it." These 
words may be applied to the present case, which is a de^ 
vise of lands only without any thing to give the inherr- 
tance. In the case of Right d, Mitchell v. Stdebothanij 
2 Dougl. 759. there wasthe strongest reason to cofljectiire 
that the testator meant to give a fee of the lands in ques- 
tion, for after a general introductory clause respecting his 
worldly goods and estates^ the testator devised to his 
wife, her heirs and assigns, ^^ all his lands in ^.,'' and 
then gave and bequeathed to his' wife aforesaid all his 
lands, tenements, and houses in £., and made her sole 
executrix ; yet the Court held that the wife took only an 
estate for life in the lands in B. Lord Man^eld saying 
that the rule of law was established andcertain ; that ex- ^ 
press words ol* limitation or words tantamount are neces-' 
sary to pass au estate of inheritance ; and Bull€rJ. that it 
\Yas impossible for the Court to makethat only one devise 
which the testator had made two. 

The opinion of the Court was this day delivered by 



Sir James Mansfield Ch. J« This case has been long 
depending, not so much on account of any doubts ent^- 
tained by my brothers as by myself; the rest of the Court 
being of opinion that the Defendant is entitled to judg- 
ment ; and though I now defer to the opinions of my 
brothers and the Judges of the court of King^s Bench (a)^ 
yet I must declare that if it had fallen to my lot ocHy to 



(a) See Doe d. Child v. Wiight and question, arisingupon tfaeMme wiQi 
Others, 7 T* JR 64. where the same was argued and decided. 

decide 
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decide the case, I should have dedided it in favour of the 1806. 

lessor of the Plaintiff. It is not necessary that I should 
state the will at large, but, as an apology for having so 
lon'g adhered to my opinion against the great authority 
both of ray brothers and of the Judges of the Court of 
JKing^s Bench, I will refer to those parts of it which made 
an impression upon my mind. ThQ will begins with 
these general words : ^^ As touching such worldly and 
personal estate wherewith it has pleased God to bless me 
in this life, I give, devise, and dispose of the same in man* 
ner following ; imprimis^ ^'c." Now the first circum- 
stance which induced me perhaps too hastily to form an 
opinion of which I have never been able to divest myself 
was this introductory clause, which according to severa* 
authorities seemed to me to denote an intention in the tes- 
tator not to die intestate as to any part of his property. 
There may be some question whether these words are so 
connected with the premises in dispute as to have the 
effect attributed to them in former cases. Arguments of 
this sort are extremely nice. But it appeared to me that 
the words were so placed in the will, and were so followed 
by the disposition of the several parts, as to render it very 
improbable that the testator meant to die intestate as to 
any part of his property. It is observable that he includes 
freehold , copy h old , and leasehold in the devise in question ; 
and there can be no doubt that the leasehold passed ab- 
solutely by the general words. It is also observable that 
he gives an express estate for life to his widow ; and it 
appears that he intended to make ^ general disposition of 
ills fortune among his three g-randsons, two sons of his 
daughter, and one son of his son. This circumstance also 
made aa impression upon me, and seemed to shew the 
general intention. It is further observable that in one 
devise the testator uses the word " estate," where he 
gives his property in the county of Huntingdontohissame 

grandson - 
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^andson John without words of limitation ; and it is ad- 
mitted that the devisee takes an estate in fee in the 
^°^ prefnises situated in Huntingdonshirehy reaswiof the wwd 

*^ estate.*' That word is not used with respect to the premises 
and Wife. in Essex. To impute an intention to givedifferentestates 

in premises which are disposed of in the same genera! 
way without words of limitation, is to suppose a very im- 
probable thing ; and, if the testator meant to give only 
an estate for life in the lands in Essex^ he could not have 
intended to give a larger estate in the lands in Hunting" 
donshtre ; and vice versa^ if he intended to give a fee in 
Huntingdonshire^ he must have intended to give the same 
in Essex. The argument^may be- applied both ways. 
Those, who think that he intended to give a fee, will'say 
that the word " lands" ought to be enlargedby the word 
^^ estate ;" and those, who think that only an estate for 
life was intended, will say that the word "estate" should 
t& restrained by the word "lands." The last circum- 
stance which weighed with me was the devise to the heir 
at law, which is made in the same general manner with- 
out words of limitation. The testator must have known 
that the son of his son was his heir at law ; and if he. 
did know it, it appears to me most incomprehensible that 
he should give that gtandson an estate for life by his will . 
in premises of which he made no other disposition . Every 
man knows that an estate undisposed of goes to his heir 
at law ; the testator must therefore have known that he 
was only giving part of that which would descend to the 
devisee if not givenTat all. It seems to metherefore im- 
possible but that by the general words of devise to his 
heir at law, he must have intended to give him a fee ; 
and if he did mean to give a fee to his heir at law, it is 
difBcult to suppose that he did not mean to g-ive the same 
estate to his other grandsons, since he makes use of the 
same words. These are the circumstances which, from 

the 
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the first reading of this cascj have tnadd an impressibit ' loiP# 
upon my mind, tvhich unfortunately diftcJrs^ from thaii ^'d^***'^ 
eiltcrtained byseven learned Judges. Though I ambotind '9. 

therefore to say that this isstillmy opinion^yet I enter- S' wT 

tain it with great doubts of its^ sdlidityJ 'Many case^ 
have been citcrf, on which it would b6 i^asting time i0 
obs^rvci Th^ result of them appejtfs'tt^ itit to be thii^/ 
that an heir at law is riot t6 be di^iArberiffed iinlefss by 
words of limitation, or by expressions V^^hich directly or ^ 

by infei*ende beydnd all d6Ubt shipw an intention togiVcJ 
an Estate in fee to the devisee ; And if^ any of the autho- 
rities cOmc up tothe)pn*esentca^se,'myo|[)lnibri is certainly 
wrbn^. M'ahy of tW6hi lart Vt'f y i^f i^orig, especMFy tha* 
in fhe Hdiise <tf LMrciP3%'^tl . [^remry/MdoreXn). My* 
brother IImh{hiit(^ Iffe fliVnisWdfrilc? vi^if li i case ^htSk 
is stronger 4lan kify 5 ttiit td' *hich 1 neVct- could" Hitve 
Off reed . It h Spiri V. Sevrt' Cro'J Vtir. 389. ' The te^af i 
tdr had thlr^e sorisij' ThoMns^ Frnhth^^tid Henrij: Her 
first deviised landi'to ffwmHs krid -tfte feir^ male ofhis 
body, rcinkindel* f^'Pranm and his ffeifs: TheA bWief 
iaiMs to Frhricts and the heirs male of nis bddy, r(imaindcr 
io HcMf/ and his heilns. Tht»Tt other lands to Henry and 
his heirs. After thi^ he deVlsed other pfehiises iollcnrj/ 
without words of llthMtiori ; and agalW otlmr jifemises 
io Henry and his Wi'ris, rbmaifider for want bf hieirs of his 
body to Francis forever. An:d because the #6rd "heirs'- 
was not immediately connected with ^Vei^liart of the dis^ 

positibri to Henrtj^ the Court thought that lie took only Jtar 

• . J' * ' 

estate for life in those premises to which HO woiyds of linii-' 

tatieii weire added. This is certainly ayery strcWg case. " 

The others I shall not go (hrouglr, as ray opinion is 

founded upontheparticular circumstances of thiscase as 

distinguishing it from others^ Atthe same time I cannot 

entertain this opinion without admitting that in almost 

Co) 1 Be*, if Pul. 558. , 

VolJ. N. R. B b ' all 
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and Wifi*. 



\ 



all tlie cases whtere questions of this sort have arisen it 
has been next to impossible, ^ui of a Coutt! <i»f Justice, id 
doubt of the tcstator^s intention to . give the thing ab- 
solutely to thedevisec* WhenanaangiYesa house, Ue 
supposes that be gives it in the same manner as he gives 
a personal chattel. On the other hand, it may be ;wid 
thatias the common sense of msmkiiid profqs the; intco,- 
tion to give an i^b^ujte cstate,;particular cirpumstances 
indicating si|ch' intention cannot prpi^e it n^^re^trongly 
than the general devise ; , and that nothing, tl^erefore 
ought to he relledi upon but express words in the will. 
4^pd tliis, cef ILajuajLy if the safest sulp ; ^or . it pannot be 
cbjiied i^hat wJtiere ,^ills ^e interpreted ou.tpl^ force of 
Da^iicjiilar cir^nmstai^(p^ indic<|^i{g{^rti^^^ari{itciitions, 
^eicisions so fouji4c4ili^iP^.m9rjBli]^^y tolead^jto^litig^ 
th;^i|. those which i^re founded upof^ ^dh^ax^i^e. fo . the 
general rule, that unless there be express yiro^s of llmi«^ 
ta(tion qr something which renders it necessj^ryio give an 
estate of inheritance the heir at |aw»shaU not be disin* 
herited. W hene ver a case is deci4ed.on cirpumstances, 
others who arc tojudge afterwards mpjp^. receive adiiFerent 
impression from the same case;, w^reas the.adl^erence 
to a genera,l rule is more calculated to £^void lUlcert^,i^ty • 
I am bound to think that the ppiaipn of my brothers is 
founded on morQsolidgroundsthai).jq[)ijne, They have ad- 
hered to the safer side ; and I suppose that the parties 
will be sal^isfiedafter having the opinipn of seven J,udges 
upoathe question* Judgment must now be giv^njTorthe 
Defendant* ; ., • 

.1.*." r \ ^* ' » ' 

Per, Curiam^ Judgment for the Udf^n^imU 
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THIS was an- ttction of rf!we/wj>5// for work- arid labour, if a sailor execute 
brotightby the Plaintifl; who was a sailor on boaid ****. *^^'^«« ?"•«- 
a certaiii ship called the ilifc;ifo?\ of which the Defend- ^^ ^? ^^' • 

*^ ^ . ' C.7S. and serve ac- 

latrt was owner,' to rec6t^i: the amount of his wagies^ cordingiy, and dur- 
The cause carne on tb be tried at the Sittings after last ^"« ***^ ^°y*g® P*'^ 
Micknelmas tetitt, befote Mr. Justice Ckambre, when a plundered, but by 
Verdict was found for the Plaintiff for 14/. lOJr., subject whom cannot be 
to tlie» opinion of the' Cbilrt oil the foHowing <!ase : ascertained, he does 

. *■ . , ^ not, in consequence 

Oiv the 1 9th Febriildt^ 1803, the Plaintiff shijiped hirii- ©f such plunderage, 
self as a^ailoron board'ihe ship Mientor^ at Port Maria ^<>rfeit his wages. 
ih Jtimdictr^ for a' v6ta&fe' froitfjamakdlo London^ and , '. ^ *°^^^ 
5if(fer\vards ^rved oiri 'board- thte ship during the voyage. Uabie to a propor- 
At the time of Ms ^ittrj^ hie signed the articles prescril^d *>onable deduction 
by the statute 37 G^o^ $Vc. TSl The Mentor had sever&I common ^th th^ 
Jripcs 6f Madeira 'on board, which were i^hipped at jSftr- other sailors on ac 
Mrd^^riihje Outwaa'd-ixjund Voyaire, and stoW inthe T""^ °^ ^""^ P^""" 

. , derage. 

fore pdrt of (he ihipj^ and secured in the usual' manner 
by 4 strong ^parWt ion of deal boards to preteht the crew 
from getting tli them* When the ship sdt sail frorai Ja* 
mdica on her 'hdniewarcl*bdUnd voyage the patttition wis 
secute^ In the coufsd of her passStge From Jamaica to 
JLondon the partition was broken dowrf by some of the 
trcWj lyAt by whom the satne was done could hot be as- 
' ' ccrtafned. Si± of the ca'sks weVe plugged by some of the 
crew,' out it wa^ hot proVed that the pVanitiff 'Was con-- 
retnediVi* the transaction. Upon the landihg of the. 
€asks plugged there was found adeficiency in their coh- 
tents t6 the amouiit of 1 62 gallon's^. The Defendant, 
the owner, ^aid alt the other men tlteir wagc^s, deduct- 
ing their proportionable value of the Madeira lost. 

The question forthe,^opinionpfthp.Court wajs^; -Whe- 
ther the Plaintiff was entitled.to i:ecav<pi: ?. •. . -^ ... 

, B b 2 Bei ^ 
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hesl Serjt. for the Defendant was called upon fo begin. 
The form of agreement, to be entered into between 
the master and mariners^ upon West India voyages is ex- 
pressly prescribed by 37 Geo. 3* r. 73. 5. 1 1. Whatever 
conditions, therefore, are to be found in tlie articles 
contained in- the schedule of that act mast be binding 
upon the parties. .At the conclusion of th^e articles it is 
agreed ^^ that each seaman and mariner who shall well 
and truly perform the above-mentioned voyage (provided 
always that there be no plunderage, embezzlement, or 
other unlawful acts comniitted on the said vessel's cargo 
or stores) shall be entitled to tli^ir wages or hire that 
may become due to him pursuant to tliis agreement.'' 
. The right to wages^ therefore, is: subject to a <;ondition ; 
, and if there be any plnnderage or embezzlement, the 
right to wages is forfcited. , The .t^rms of the proviso 
I being clear and precise, cannot bedonc away^by con- 
r;ij4ruction. Many of the niarine laiws appear at first re- 
. Pl^gi^^^^ to justice ^ but they are founded on policy, and 
. hav^ therefore been supported. It appears from MoUoy^ 
..book S. chap. 3. s. 9. that if goods ^re eml^zzled, the 
, master may deduct t he;. amount out of t^q. mariners' 
wages ; fffx before the jm^JR/^ can claim his ^ages out 
pf what the .ship hath earned, the ship must be acquitted 
from the damage ith^t the merchant hath susta^ined by the 
negligence or fault of the mariners.; It is also said in 
Bellamj/Y' Russell ^2 Show. 167.'that there is a custom be- 
tween the master and hired seamen to deduct out of 
their wages what goods arc damnified. , And, Gould J. 
in Lane v^ Cotton. XLd. Ray. 650. referred to the same 
custoro^and cited a record. .of 24 -Erf. 3.(a),{roxBiMolloyy 
book 2. chap^ 3. $. 16. It may be thought unjust that 
every maaper ^hould be subject , to bear his share of 
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Cm) The judgment in that case whatsoever done by hi« servants in 
Iras, that every master of a ship is liis^ ship. 
bottiKftoanswerforeverytresspato ' ^- 
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the embeazlement, though he may not have been privy 
to it, Yet such was the law before S7 Geo. 3., which 
only carries the same principle further by subjecting the - 
mariners to. lose their whole wages in case of embezzle- 
ment. » 
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Sir James Mansfield Cb. J. Whether the Defend- 
ant in this case be entitled to deduct out of the Plaintiff's 
wages his proportion of the embezzlement, in the same - 
manner as has been done respecting the other seamen^' 
might perhaps afford somie question ; but nothing has 
been tendered, and no money paid into court, and we 
have only to determine whether the Plaintiff be entitled 
to recover, If, however, the right to a deduction be 
considered as a question of importance, and the Defend- 
ant will pay into court the rest of the PlaintiflTs wages, 
. together with the costs of this action, I should have no 
objection to let this case stand over to next term, in order 
to consider further the question of deduction ; but in 
that case the Defendant must pay the costs of the arg^* 
ment. As to the act of parliament, nothing can be 
jpfiore unreasonable than the construction set up for the 
Defendant ; the words relied upon are, " that each sea* 
inan and mariner who shall well and truly perform the 
above-mentioned voyage (provided always that there be 
no plunderage, embezzlement, or other unlawful acts 
committed on the said vessel's cargo or stores) shaUbe 
entitled to their wages or hire that may become due to 
him pursuant to this agreement." From these general 
loose words the Defendant would contend, that if any 
goods to the amount of 5^, be plundered or embezzled 
by A.^ or any unlawful act committed by A.^ B. and 
every other sailor on board shall lose his whole wages. 
The words, therefore, must be construed respectively to 
every sailor who shall plunder, embezzle, or commit 
W unlawful act. There is no foundation, therefore^ 

B b 3 for 
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for, a forfeiture of the whole. wages, and I suspect that' 
there is as little for a proportionable deduction ; for noti 
^withstanding whatissaidin.il/o/fty, ifsuchbethcrule of 
law, it is scarcely possible but that it must have been often 
mentioned in our books, and as well know n as any rule 
pf maritime law, since frequent occasions must have arin 
sen for the application of it« 



I • • 



' Heath J.. It is thegenenal marine law of Europe^ 
mentioned in the Consdlatodelmer^ that if any sailor em? 
bezzle goods, the amount shall be deducted from his 
ivages, and his baggage seized for it^ 

RooKE J • There is a clause in the articles which shews 
that the construction now put upon them by the Court is 
right, for it is "agreed (in a former part) between the 
masters and officers of the said ship, that whatever appar 
rel, furniture, and stores each of themmay receive into 
their charge, belonging to the said ship, shall be accounts 
ed for on her return ; and incase any thing shall be lost 
or damaged, through their carelessness qt insuiriciency, 
it shall be made good by such officer or seam^ by whose 
meansit may happen to the master and owner of the said 
fihip." This clearly sh^ws that each person is to an? 
^wer for his own default, 

{I!hambr£ J. concurring, 

Judgment for the Plaintiff (a)^ 

Shepherd Serjt. was ip haye argued on the other side. 

(o) The Defendant did not desijre a iiirtl^er ar^nientitppll the vpx^ 
tioD of 4eductioa. 
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Cooke v. Munstone. ^^'juif^df 

A SS UMPSIT. The first count of the declaration was The Plaintiff; 
^ foi* not ddiverinff 36 chaldrons of soU or breeze ac- ^^^^^ declared 

. upon an agreera^it 

cording to a special contract between the Defendant and to dehver soil qr 

the PiaintilF; to which the money counts were addedl. brecxe with a cannt 

At the trial before Sir James Mansfield Ch. J. at the ^Z2^^rlt 

Guildhall sittings in thi^ term, it was proved thattheDe* that the Defenddnt 

fendarit having agreed to supply the Plaintiff with 35 havinir agreed to 

; , , « ., ».«. Til 1 Tfci ' deliver soil, he, the 

chaldrons ofsoM at seven shilling8ptfrchaldron,thePlam- piaintiff* paid2i.5f. 

tiff paid 2L 5s, as earnest ; that the Plaintiff afterwards for earnest, but that 

gent his barge and demanded the soil, offering at the same k- ^^ ! ^ y^^ ^ 

time to pay the remainder of the purchase-money assoon soil. Held that he 

as the soil should be put on board, but that the Defendant «ouid not recover 

refused to deliver it on account of a dispute with the n^^^e^on the 

Plaintiff respecting the wharf from whence it should be first count, on ac- 

loaded . It appearinff , however, that soil arid breeze were ^**"°^ ^ ^® ^"'*" 

^*^ ® ance;northe 

very differeilt things, it was objected for the Defendant ^i ^ „pon the 
• that as the Plaintiff had declared upbn a C(mtract for the second, becaase 
delivery of soil or breeze, and had only proved a contrapt ?JF^^^^ ^** 
for the delivery ofsoil, he must be nonsuited; whereupon 
the Plaintiff insisted that he was erttitledto a verdict for 
2/. 5^. on the count for money had apd received. His 
JiOrdship thought that as tho Plaintiff had proceedied • 

upon a contract which never appeared to have been rC"- 
^cinded by any act or agreement between the parties, but 
only broken by a refusal of one party to perform it, he 
•lyas' not at liberty to rccoyer.the deposit upon the count 
for money had and received, and accordingly nonsuited 
the Plaintiff, but gave him liberty to move that the npn- 
st)iit should be set aside, j^nd a verdict entered for him, if 
the Court should be of opinion that he was entitled to it. 
Accordingly, ^ rule nisi for that purpose having 
Jjeen obtained, 
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1805. Best Serjt. shewed cause. Whenthe€0»tractoriginally 

made has been put an end to, the Plaintiff, under tbo 
count for money had and received^ may recover back any 
MunstoneV Ihing paid by virtue of that contract, as appears from 

Towers^, Barret y I T^nn Rep. 133. but it also appears 
from tbatca^e a§well asfrom Weston y.Dowtws^IJougi*2^f 
that if the original contract be still subsisting the Elaintift* 
pannot recover for money had and received , Now, in the 
jpreseht case, the original contract still su bsisted, and the 
Plaiiitifl* himself considered ita^ subsisting, and made it 
jbhegfound of hi»demand. The case of Gilesw, Edwardsy 
7 Term Rep. 1 81. is distinguishable from the present,foif 
theretheDefendaut having ui\dect^kcn tope rfar^his part 
of the contract within a limited time, which he neglected 
to do, the Plaintiff abandoned the contract altogether, a$ 
, he had a right tq do, ^nd brought his action for money 
had and received. But here the qriffinal contract stilUub- 
sisted, no act to determine it having been done by either 
party ; and the Plain tiff considered it as subsisting, an^ 
made it the ground of his demand. 

SfiepherdScrjt.coPitra. Notwithstanding thePlaintiff-** 
failure upon the first count, on account of the jnistake ia 
describing the contract, he is entitled to recover 2/. 5.«. 
upon the count for money h ad and received. It was ruled 
id Hams v, Oke^ BidU N. P. 139. that where the evi- 
dence is suflT^cieut tq warrant the action on the general 
count, supposing that no special^ agreement had beenlai^ 
in the declaration, the Plaintiff mf^y recover ontl^egef 
nerail count notwithstanding the special count, whether 
he attempt to prove it or-not. Antl the rule was recog- 
nized in Paj/n^Yj Bacombj Dougl. 651, No^v here the 
Plaintiff had a clear right to recover the ^f, 5s paid, to- 
gether wit li such damage as he has sustained by the non- 
delivery of the goods ; but having failed to provei th^ 
coiitract, he is stillentitledtoaverdict for2/. 5^. unjustly 

* retained 
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retainedby the Defendant. Where an action is brought 
upon a policy of insurance, and it turns out upon the 
proof that the voyage never commenced^ the Plaintiff 
is allowed to resort to the count Tor money had ancl re- 
ceived to recover the premium. In the present cftse, the 
Defendant, by refusing to deliverthe goods, put an end 
to the contract of sale. But in the cases of Weston y^ 
Downes a.nd Power r. tVellsy Cbze)p. 818. the breach com- 
plained of was of something collateral to the-cont^act of 
sale, V2^. the warranty ;■ and the thing sold remained in 
the pojssession of the buyer. But in Towers v. Barret^ 
where the contract wa? put an end to by the re- 
turn of the chaise according to the teriAs of the agree- 
ment, the Plaintiff was allowed to recover on the 
ffcneral count. And where is the difference between 
•the goods being returned to the seller, and xeitiaining in 
the seller's possession on account of his refusal tq deliver 
them ? In the case of Giles v. Edwards ^ the Defendant 
liaving neglected to perform his part of the contract, the 
Court thought that the Plaintiff had a right to abandon 
it. In Hunt v. S/tt', 6 Easty 44:). where the agreement 
was, that the Defendant should repair a house and ex- 
ecute a lease to the Plaintiff in 10 days, in consideration 
of 10/. to be paid on the execution thereof, and that the 
Plaintiff should have immediate possession ; the Plaintiff 
having paid the 10/. immediately, and the Defendant 
having refused to repair within the time, it was held that 
%he Plaintiff could not recover the 10/. on a general count. 
But the ground of the decision was, that the parties 
couldnot be pit in statu quo^ the Plaintiffhaving hadpos- 
session, and that he ought therefore to have brought hh 
action on the cpntracti Biit the present case is like that 
of a man going into a shop and ordering goods to be sent 
to him, for which he pays ; if, in such case, the shop- 
keeper were to refuse to send home the goods, migiit not 
|he buyer recover his money on a general couqt :(br money 

had 
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had and received ? As to the supposed surprise and want 
of notice, the Defendant may always apply for a bill of 
particulars ; and if he omit to do so, he is li^bl^ to every 
thing which can be proved applicable to any count in 
the declaration. 

Cur. adv^.vulU 

On this day the opinion of theCourt was pronounced by 

Sir James Mansfield Ch. J.. Thi^ was an action fov 
the non-delivery of soil or breeze according to a contract 
entered into between the parties, and for which mon^y 
had been paid by way of earnest. There was ako a count 
for money had and received* The framers of the special 
count in the deplaration unfortunately supposed soil and 
brees^ to be the same thing, but the fact proving other* 
wise, the Plaintiff fitilcd in establishing that count. He 
then wanted to go into evidence on the count for money 
had and received, in order to recover back what had been 
paid by way of earnest. The ease appears to me unlike 
any of those cited. If the Plaintiff were allowed to go 
into the evidence for which he contends, 'the conse-* 
quences might be serious : he seeks to recover not upon 
the contract on which he has declared^ but upon adift 
ferent contract, and upon aground which the Defendant 
could not possibly be prepared to meet. In Giles v. E<b 
zcardsy the Plaintiff had no other den^and against the De-* 
fendant than tliat for the 10/. lOs. jxiid to him, which 
constitutes the difference between that case and the 
present. The case of Tozcers v. Boireit has no resem- 
blance to the present : the special contract there being at 
an end, the money paid in respect of that contract wi^s 
to be returned, and might therefore be recovered under 
.the general cou^t. Indeed the cases in which it has: been 
decided that a Plaintiff may , if be fail on his special con- 
tiract, resort to «ji general indehUatus assumpsit ^ arc unlike 

the 
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the present in this respect, that in truth the special con- 
tract is put altogether out of the case as not being proper- 
ly complied with. But in this instance it would be very 
strange to allow the Plaintiff to recover on a general i/i- 
debitatus a9sumpsit^ and still leave hini his right of recof 
very for nonyperformance pf the special contract. It is 
paid, however, that he has a right to insist on the special 
contract and on the general contradt at the same time , re- 
povering tender the one his damages for npn-pcrformance 
and under the other his moijey paid ; but the cases only' 
-warrant a permission to the Plaintiff to resort to his 
general count when hi^ speciafl contract has Ikiled alto- 
gether^ I apprehend thie rule* to be this 5 where a party 
declares on a special contract, seeking to recover thereon , 
but fails.in his right so to do altogether, he may recovier 
on a general count, if th6 case be such that, supposing 
there had been no special contract, he might still have 
yecovered for money paid or for work and labour done. 
As in the case of a Plaintiff suing a Defendant as having 
built a house for him according to agreement ; there if 
he fail to prove that he has built it according to agree- 
ment, he may still recover for his work and labour done. 
In Butler*s Nisi Prius (a) the rule is thus laid down, ^^ i£ 
H a man declare upon a special agreement, and likewise 
^^ upon a quantum meruit^ and at the trial prove a 
*^ special agreement, butdifierent from what is laid, he 
*' cannot recover on either count ; not on the first, be- 
*^ cauae of the variance, nor on the second, because 
f ^ there was a special agreement ; but if he prove a 
^' special agreement and the work done,but ?iot pursuant 
^' to such agreement, he shall recover upon the quantum 
<f meruit^ for otherwise he would not be able to recover 
f^ ataJi.'- In Payne v. Bacombyl suppose there was a 
special agreement by the Defendant to payashafeof 
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the e^cpcnces of the suit in the Exchequer, but that agree- 
ment had not been strictly pursued by him, and cpn- 
sequently he recovered for the money actually laid qu^ 
by him to tha Defendant's use, on evidence of his con^ 
nection with the Defendant in that suit, and the obr 
ligation of the latter to pay. That case, therefore, pror 
ceeds on the ground that there >y^^o special agreement 
still subsisting and in force bet^^en the Plaintiff and De- 
fendant on which the foi'mer was entitled to recover* 
In this case, if we were to allow the Plaintiff to go into 
the evidence which he offered, it would amount to say-? 
ing that there was nq evidence of a subsisting special 
agreement, when in truth there was such evidence. 
The consequence o^ such a rule would be to intro- 
duce the means of practising great surprise ^ppn De-^ 
;p[;ndants. 

Per Curiam^ Rule discharged. 
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(IN THE HOUSE OF LORDS.) S-v^ 
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C 

Peter Isaac Thellussoj Esquire, Georgr ^^^ sstii, 

*■ ■ . • • . ■ * 

Woodford Thellusson Enquire, CHAiftES 

Thellusson (the Elder) Esquire, AnnThel- 

LussoN Widow, The Honourable Auguj^tus 

Pjaipps and Maria liis Wife, Wili[.iam 
• LuKiN Esquire and Ann his Wife, l^^te; Anist 

Thellusson S})instei-v and Augusta Ghar* 

LOTTE CrespiOny Widow, V. The Reverend 
-Matthew WOodporI) Glerk, Emperor John 

Alexander Woodford «^ Esquire,' James 

Stanley Esquire, Wilj^iam Thellusson, 

Frederick Thellusson, Edmund Thel- 
lusson, Alexan^^r: Thellusson, Arthur 

Thellusson, ai^d Thomas Thellitsson, Iix- 
/ fants, and His Majesty's Attorney-General. 

pETER THELL USSON, Esq., by his will dated Deviscof real and 

the 2d of April 1796, after directing his debts to be personal estate to 
paid, and bequeathing certain specific and pecuniary '™'**"' «'"' »>«". 

^ ., ~ ^ - ^ ^ •^ executors, and a(i'> 

legacies, gave, devised, and bequeathed to the Respond minLBtrators in 
dents, Matthew Woodford^ !f antes Stanley^ and Emperor t»*"st» *<> lay out 

the personalty in 
Und, and diiring'the lives of the testator's sons,^.', 1?., and C, and of his grandson D., the son 
ef ^., and of such other sons as vl. !(ben had or might hfive, and of such issue as X), might have, 
and of such issue as any other sous, of ^. might have, and of .such sons as Ij. and C. might nave, 
and of such issue as such sons mi^Vhave as should be living at the time 6f the testator's decease, 
or bom in due tinie afterwards j apd during tlie lives and lifeol' the (Sarv Ivors or survivor, to 
receive the rents and protit$ of the real estate devised and to be piurchased, and lay out the same, ^ 
ftaxEL time 'to time as they should arise, in land ; and, after the death of the survivor of such 
persons, to divide the ^hole into three lots,' aiid to convey one to the eldest male lineal de- 
scendant of each of his thi:ee »ons in tail male, with remainders to the second and third, and 
ever other male ii leal descendant, with cross remainders in tail male ; remainder to the trustees 
in fee, upon trust to sell and pay^ the produce to tliel king, to be spiled to the use of the sink- 
ing fund, as should be directed by pailijamenti This is a good devise at law, and equity wiU 
enforce the trusts. 

John 
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John Alexander Woodford^ their heirs and assigns^ hii 
capital nidissUdge at Plaistow tn the COunjky of Kent^ and 
the furuiture, books^ horises^ S^ci in trust to permit his 
wife to hold wd enjoy them during h6rwi4ovrhood^ and 
gave her Other, legacies^ all which bequests were to be in 
satisfaction of dower : he then directed that on the death 
Or marriage of his wife, the trustees should sell the estate 
at Plaistow with the furniture and Other articleis given io 
her, and that the money produced by the sale should be 
considered as pan of the residue of his personal estate } 
t hen,after other devises and legacies, he gave and devised 
all his manors, meissuages, lands, tenements, and here* 
ditaments at BrObdsxdorih and certain other places in th$ 
county of lc)rA",and ^hc advowson of the church of Mart 
in that county, and all the lands and hereditaments for 
the purchase whereof he had entered into any contracts 
in writing, with the benefit of such contracts, and all 
other his real CvStates, unto and to the use of tile said Mat* 
thew TFoodford^ James Stanley ^ and Emperor JohnAlex'^ 
andcr Woodford^ tlieir heirs and assigns for ever, t^tithe 
trusts thercinaltcr mentioned . And as to the restj residue, 
jRud remainder of his personal estate^, he gave and be» 
queathed tlie same to the same trustees, their e:itecutors^ 
administrators, ^and assigns, upon trust that they should 
us soon as conveniently might be after his decease, invest 
the same in the pufcl: dsc of freehold estates of inheritance 
in fee simple, or of copyhold estates of inheritance ill . 
En gland {so t liat tlic copyhold estates did n6t exceed one* 
fourth in proportion of the whole of the premises directed 
to be purcl!ttsed),upbn the trusts thereinafter mentioned ; 
and he directed that his trustees, their heirs and assigns, 
(should stand seized of the real estates devised to them, and 
of the freehold and copyhold estates dire^jted to be pur- 
' chased,"upontrustthatthey,thesaidMfl/Mc2P Woodford^ 
James Stanlej/^ and EmpewrJohn Alexander PTddijffdtdy 
nud the survivors ^nd survivor of them, and the heirs and 

\j assigns 
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^signsof 3i}^li $urvivor^ do.aiid 3liall, fronvti^^ tptipoic 
.d^ringtUenfi|turallive5ofmysoasPe/er/^^ac2'Ae/&f50^9 
GporgieHfoikyhrd Thellusson^SLndCharlesTIn^Uu^spri^ and 
ofmygrandaonJohH TheUusson^son of mysaiflison Peter 
Isaac Thelliss$pn^ ^nd of mch other sons aSr^ysaidson 
JPiSt^rfs{^acThflli^on no,w Uas pr may have, and of such 
issue^^tmysatd gmndson,7oA« 71^/to^ofo?|fiy hayq^andof 
sii,chisi»UQS|^ajiyot)ifSr.^opsofmy^idsonPc/[^r/^£P(7/c^T/ie^ 
iusson may h^ve^ amj of.^uch sons as mysaid son^George 
fFocHiyhrdTheUkswyn^ndCharlesTkellussorf^ 
of such issue as suchsons ij^ay have as shall bcliving at 
the, timQjof ijiy decease, or bprn in due lime afterwards, 
ai\d during the natural lives and life of the survivors and 
survivQr of tjie spycralpersons aforesaid j collect wd re- 
iceive thfj rents and prcfits of the manors, or, lordships, 
messuages, lands, tenements, and>hercditamcnts,herein- 
be/bre by m^ devised, an4 so to be purchased as afore* 
$aid." The testator .thenidfr6cte4i^hat his trustees sjioukl 
f^om time tq time invest the money to arise from such 
ren^s and profits insuchpurchases ashe had thereinbefore 
directed to be made v^ith.his personal estate, and that 
theyshouldfromtime to time collect, receiye,lay out,and 
invest t|ie rents and profits of those estates in the same 
manner : and he directed his trustees from time to time to 
cut such timberuponthe estates devised and to l^c pur- 
chased as should be fit to be cut, and to sell the same and " 
invest the naoney arising by such sales in such purchases . 
as wer,^ thereinbefore directed to be made, with hi^ per- 
sonal estate, and the rents and profits of the real estates 
de visQi} a^nd ^ir^cted to be purchased ; and he empo\yered 
the trustees to make leases,. and generally to act in the 
in^nagement of tJie trust estates as if the same^ were their 
own. He tVen dir.^cted, that after the decease of the 
fieve3faIperspn8^4jJiringwhoseli ves the rents and prpfitfof 
the pstates.4<f vised ;irid Iq be pur9hased were dir;e.cted t.9 
accumulate |in ^jjual partitibin shoujd be made by his 
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triisWe^bf the estates, and thai the whole thereof should 
be divided into three lots of equal value, or as near there- 
to as possible ; and as to the first allotment directed as fol- 
lows : " I do hereby direct that the premises contlliltediti 
one of such allotments shall be coriveyed to (kt eldest 
male lifieal descendant the^n living (aind who shall be en- 
titled to the first choice of such all6tm'ents> of iny said 
soil Peter Isaac Tkellusson in tail male ^ Ivith remainder to 
the second, third, fourth, and all and every other male 
lineal descendant or descendants th^n living, who sball be 
incapable of taking as heir iri tail male of afty 6f the^ per- 
sons to whom a prior estate is hereby directed fo^ be li- 
mited, of niy said son Peter Isaac Thellusson^uccessiyelj 
in tail'male ; with remainders in equal jnoieties to thtf 
eldest and every other male lineal descendant or descend- 
antsthenlivingof mysaid sonsGearge WoodfordThellusson 
and Charles Th ellusson^ as tenants in conuhon; in tail male, 
in the same manner as hereinbefore directed with respect 
to the eldest and ievery other miale lineal descendant or 
descendants of my said'son Peter Isaac TheUussorty witi 
cross reimaihdcrs between or among such male lineal de* 
scendatits as aforesaid of my said sons George Woodford 
ThellmsonixnA Charles ThcllHssonintSiilrAdle; or,inGSacse , 
there sliall be but one siich male lineal descemlaitt, thett 
to such one iii tailmale ; with remainder to the use of 
them the said Matlhexo Woodford^ James Stanley ^ and 
Emperor JohnAlcxander iff oo<//br(/,theirhein; and assigns 
for ever, upon th^ trusts and to and for the intents and 
purposes hereinafter mentioned, expressed, ka^ declared 
of and concerning the same." He then 'directed the 
estates included in one other ofsuch allotments to be con- 
veycd to the Use of the eldest male lineal descendant then 
living (and who was to have the second choicd ofsuch 
-allotments) of his son Geotge TVoodfor^d'Thettussoniatsdl 
inale, with similar remainders to the second^thirdVfourtb, 
and every other male lineal descendant car descendants 

then 
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thenliy ingofihesvkiAGeorgePFoodf or dTheHussonsncceS" 
sively in tail male ; and with similar remainders in equal 
moities to the eldest and every otiier male lineal descend* 
ant or descendants then living of the said Peter Isaac 
Th eliussomniA Ch arles Th e//e/^^09?,as tenants in common in 
tail male, with similar cross remainders ; and with the 
ultimate remainder in the same manner, to the use of th^ 
trustees in fee simple, upon the trusts thereinafter men- 
tioned. He then directed the estates included in the re- 
maining lot to be conveyed to the use of the eldest male 
lineal descendant then living ofhis said son Charles Theh 
lusson in tail male, with similar remainders to the second, 
third, fourth, and every other male Itneal descendant or 
descendants then living of his said son Charles TheUusson 
successively in tail male ; with remainders in equal 
moities to the eldest and every other male lineal descend* 
antor descendants then living of the snxAPeterlsaac TheU 
lusson and George WoodfordThellusson^ as tenants in com- 
mon in tail male, with similar cross remainders, and with 
the ultimate remainder in the same manner to the use of 
tlie trustees in fee simple, upon the trusts thereinafter 
mentioned* And he directed thatliis trustees, their heir$ 
or assigns, should stand and beseisedofthe estates by him 
devised and so to be purchased as aforesaid^ upon failure 
of male lineal descendants of his said sons Peter Isaac 
Thellusson^GeorgeWoodfordThellussonySc Charles ThcU 
lusson as aforesaid, in trust td sell all the s^id estates, and - 
to pay the money to arise from.the said sales unto His 
Majesty, his heirs and successors, kings and queens of 
E^glandy to be applied to the use of the sinking fund in 
such manner as should be directed by act of parliament. 
He then empowered the trustees to invest money ia the 
stocks or in any government or real securities, until 
convenient purchases could be found, or a sufficient 
sum of money be accumulated to make proper pur- 
chases, and declared that the interest, ^dividend| And 
YoL. I. N.R. Cc annual 
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annual produce of the said stocks, funds, and securities 
should accumulate in the same manner and for the same 
purposes as the rents and profits of the lands to be pur- 
chased as aforesaid were thereinbefore directed to ac^ 
cumulate. The testator then ordered that his trustees 
should never permit a larger sum than 500/. to remain, 
at any one time, in the hands of any private banker ; but 
that all the monies which they should receive, exceeding 
thatsum, should, when received, be paid into the Bankof 
J?wgf/awrf,and remain thereuntillaidoutasbeforedirected. 
He then made certain provisions for the appointment of 
new trustees in the room of any trustee dying or declining 
to act. And with resi>ect to the advowson of the church 
of il/fliT, and any other advowson belonging to anyother 
estate that might thereafter be purchased by his trustees, 
he directed that his trustees should, as the same should 
respectivelybecome void,present aproper person thereto, 
who should for that purpose be nominated by one of hife 
said sons in rotation, the eldest having the first nomina- 
tion, and the likenomination to be made by the eldest 
male lineal descendant of his said three sons respectively, 
In the ordex and rotation aforesaid,if he shouldbe capable 
bylawof makingsuch nomination when the church should 
Income vacant, or in due time afterwards ; otherwise the 
eldest male lineal descendant of the next brother was to 
present to such^ living ; and if, when such livings should * 
luecome void, or in due time afterwards, no male lineal 
descendclnt of any of his said ^on^ should be capable of 
presenting th^rc^^o, he directed his trustees for the time 
fceingtopresenttothem. The testatorthen directed, that 
irdm tde time when any person should become entitled 
y^ any share of the estates, they, and all gersong claim* 
ing under the^^ should from thenceforth .use the sur- 
name of ThftUussm only ; and in default thereof^ he di^^ 
tected that the estates should be sold, and thatlhe monejr 
Rtisii^ flmn %o sate of them should be paid to Hb 
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Majesty, his heirs and succes^^ors, kings and queens of 
England^ to the use of the sinking fund^ in such mannet 
us fvhould be directed by act of parliament; He' then 
directed that in case he should in his lifetime enter into 
any contracts for the purchase of any lands, tenements, 
or hereditaments,and should die before the necessary con- 
veyanceswcreexecutedjall such contracts shouldbe com* 
pleted and carried into execution by hissaid trustees after 
his death, and that th6 purchaser-monies for them should 
be paid by them out of his personal estate, and that the 
deeds and conveyances should be made to. them, their 
heirs, and assigfis ; and that they should stand and be 
seised and possessed of all and singular the premises tobe 
conveyed to them, upon, under, and subject to such and 
the sameuses,trusts,limitatioits,provisoes,and conditions 
as were by his will declared ofthe estates thereby directed 
to be purchased with the aforesaid residue of bis estate 
and effects in manner thereinbefore mentioned • And he 
appointed his three trustees and his wife executors and 
executrix of his wiU. 

The said Peter 2%e//wwowdcpartedthislife on theSlst 
flay of July y without altering or revoking hissdid^ill. 
At the time of his decease, his wife and hiiS s^d thred 
sons by her were living. ThesaidPefer/^didc Theltusson 
was his eldest son and heir at law, and was then df the 
^e of 36 years ; the said GeorgeWoodford TheUusson w^s 
his second son, and was then ofthe age of S3 years ; thip 
said Chdrles TheUusson was his third son, and wasth^hof 
the age of 28 years. His said three dknghtei^ wete 
living. Maria^ the eldest of them, was married i6 the 
said Augustus Fhipps'; Ann ("now th^ Wife of tlie said 
William Lukin and Augusta Charlotte (afterwatds the 
wife, and now the widow ofthe said Thomas Champion 
Crcspigny) were both then unmarried . ^e isaid Peter 
Isaac TheUusson. at his father's decease, had'issue JoRn 
^ettusson^XIsea. ofthe age df I lyears j (jteifrge'ThdlitssoHy 
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then ofthe age of six years ; Henry Thellusson^ilicn of the 
age of fi ve years ; Fra nces Th ellusson, then of the age of 
seren years ; and Caroline Thellusson^ then ofthe age of 
four years. The said George Woodford Thellusson^ at his 
father's decease, had issue two daughters, Mary Ann 
Thellusson^ then ofthe age of se vep years ; and Georgiana 
Tliellusson^ then of the age of two years. The said Charles 
Thellussonthe elder, at his father's decease, had issue one 
child Charles Thellusson^ then ofthe age of five months. 
At the time ofthe decease ofthe said Peter Thellusson the 
wifeofthcsaidPe^er/yflrtcrAe/fe550W,.waswithchild,and 
was soon after delivered of twin-bom sons called fVil^ 
Ham and Frederick. The said James Stanley renounced 
the executorship, and declined acting in the said 
trusts of the will of the said Peter Thellusson y and 
executed an instrument disclaiming the same. The 
property of the said Peter Thellusson^ which he made 
subject to the accumulating trusts of his will, con- 
sisted of real estates in England of the annual value 
of 4500/., and of some real estates in the West Indies^ 
and of personal property estimated at above 600,000/. 
Some time after the decease of the said Peter TheU 
lussony two suits were instituted in the Court of Chancery 
respecting his will ; one of them was upon a bill filed by 
his widow and children against the acting trustees and ex- 
ecutors of his will, and against the two sons of the said 
PeterlsaacThellussonhoxn afterthc testator 'sdecease,and 
also against the Attorney-General, praying to have the 
trusts of the will declared void, and the real estate con- 
veyed to the said Peter Isaac Thellusson as heir at law 
of the testator, and the personal estate divided among the 
Plaintiffs, according to the statute of distribution ; the 
oilier ofthe suits was instituted upon a bill filed by the 
acting trustees and executors ofthe will ofthe said Pe/cr 
TKeUusson against alltheother persons who were parties 
to the first suit| praying to have the trusts ofthe will esta- 
blished 
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blished and carried intoexecution, and the necessary di- 
rections given for that purpose. Both the orisfinalandcross 
causccame on before Lord LoHghhorous!:h assisted by Sir 
7?/c//arrfPe;7jper^rdb2MastcroftheRolis,Mr.JiistieefiM/- 
^ /erjandMr.Justice Laurencein hincolfCs //?;2Hal{,ontfae 
5th of December 1798, and were heard by his Lordshipon 
that day and several subsequent diiys. On the IQxhoiFeb* 
ruary 18Q2, his Lordship pronounced his decree in both 
causesjand thereby dismissed the bill in the original cause, 
so faras itprayed that the limitations anddispositions con- 
tained in the will of the said Peter Thellusson of and con- 
cerninghis said real estates, and the general residue of his 
personal estate, and the rents,^ issues, and profits of such 
estates, and concerning the estates directed tobe purchas- 
ed,and the rents and profits thereof, and the trusts thereof, 
might be declared void : and bis Lordship in the cross 
cause declared that the will ought to be established and 
the trusts of it performed and carried into execution, and 
declared the devises and limitations of the estates con- 
tained in the will to be good and valid in law, and de- 
creed and gave directions accordingly. The said Peter 
Isaac Thellusson J after the said decree, had three sons 
born, viz. Edmund TheUusson^ Alexander Thellu^pn^ 
and Arthur Thellusson; and the said Charles Thellusson 
(the elder) alsohadone$onboTn,'z?i2. Thomas Thellusson^ 
all of whom were made parties to the said suit and pro- 
ceedings ; and the said Anny one of the testator's three 
daughters, after the said decree, intermarried with the 
said Willicmi LukinyVflxQ was likewise made a party to 
the said suit and prpceedings. 

The appeUanits apprehended they were, aggrieved by 
the said decree,because it di^maissed the biU in the original 
cause, so far as it prayed that the limitations and dispo- 
sitions contained in the will of the said Peter Thellussc^^ 
concerning hLs real estates, and the general residue of his 
personal estate, and the estates to bp purchased ander tb^ 
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trusts ofhis will, and the rents, issues, and profits thereof,* 
mightbe declared void; and because In the cross cause his 
Lordship directed that the Crusts of the will ought to h6 
performed, and declared the devises ai^d limitations of 
the estates contained in the will to be good and valid in 
law ; and so far they appealed from it, for the following 
Reasons : 

That the trust, attemj>ted to be created by Mr. Thel" 
lusson^s will, being of the class of executory trusts created 
by will,must depend for its validity on its bduig instituted 
for those purposes, and limited within those boundaries, 
which the law prescribes for trusts of that des^iptic^n ; 
but it was neither instituted for those purposes, nor Ji* 
mited within those boundaries. 

1st. It was not instituted for the purposes. which the 
law prescribes for those trusts. The nature of it wasto 
create an equitable estate of inheritance, commen cing at a 
future time, without limiting an intermediate equitable 
estate conuneusurate with the i»tervaL By tlie old law, 
limitations of this k^nd were illeg^A. For the purjidseof 
enabling parties to provide for those reasonable occasions 
(rf* families, which could not be provided for except by 
allowing future estates offrecholdtobe limited without 
a limitation of such a previous intermediate estate, they 
were first adfnitted int<> wills; andafterwaids when usc9, 
weise introduced, the uses raised by them weise admitted 
among those which on account of the fairness imd utikty 
of their object, courts of equity thought binding on the 
consciences of trustees, and the performance of which 
they would on that ground compel by a sHbpmnd. Thus 
the circUinstan^eof theirbeing created for the malarious 
purpose of providing for the reasonable occasions of fa* 
mUies, was the ground on which the u/ses raised by these 
limitations were admitted among ttose which Coucts of 
Equity would execute ; and of course, if they were not 
created for a puipose of that nature, the ground for the 

inter- 
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interference of Courts of Equity does notarise. lathe 
present case there was nosuch ground: Mr. ThellussorCs 
will is morally vicious, as it wasa contrivance of a parrcnt 
to exclude every one of his issue from the enjoyment even 
of the produce of his property during almost a century ; 
and it is politically injurious, as during the whole of tliat 
period it makes an immense property unproductive, both 
to individuals and the community at large ; and by the 
time when the accumulation should end, it would have 
created a fund, the revenue of which would be, greater 
than the civil list, and would therefore give its possessor 
the means of disturbing the whole cecoaomy of the coun- 
try. The probable amount of the accumulated fuftd, ifi 
the events which have happened, was stated in the Appel- 
lant's bill, and admitted in the answer, tobe 19/)00,00Q/. ; 
and in case any of the persons knsweriiig the description 
of heir male, wheji the period ot suspence ends, should be 
a minor, and his minority should continue 10 years, It 
would increase the amount pf that third to-thc sdm of 
10,802,373. ; so that if the whole property should center 
in one person, and that person should have a minority of 
10 years, after the end of the period of suspence, (a cir^ 
cumstance by no means improbable, particularly as iJf r. 
George Woodford TkeUusson has been long married «md 
has no son,) the whole accumulated fund would amount 
to 32, 407, 120/. 

2d. The trust was not confined within that boundary 
which the law prescribes for trusts of that descriptidn', 
(even though it be admitted thaft all the lives, during 
which theaccumulationwasto be carried on, wefe intfx^ 
istence at the time of Mr. TkeUtHsson^s decease,) as wie 
circumstance, which materially affects the period of 
suspence, and which enters into every case in which 
the suspence of property has been held legri, does not 
enter into the present case. 
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In examining the cases decided on limitations of thif 
kind, it will appear that in every one of them all the 
lives, during which the period of suspence was directed 
to be carried oft, were evidently the lives of persons im- 
mediately connected with or immediately leading to the 
person in whom, under the trust first limited to take effect 
at the end of the suspence, the- property was to ^vest. 
Thus (to instance the two cases in which the accumu- 
lation was supposed to have been furthest carried on) 
in that on Lady Denison^s will (o), Miss Midglei/y during 
whose life the property might be in suspence, was the 
mother of the- second son to whom the property was de- 
vised ; and in Long v. Blachdl (b)y the testator's post- 
humous son was immediate ancestor to the heir in whom 
the property was directed to vest ; but in the present 
case, not one of the first lives has an immediate connec- 
tion with, or immediately leads to the person benefited^ 
In the sense we are speaking of, the life of any stranger 
was equally connected with and would equally lead to 
^^ the respective male descendant of the testator's son," 
as the lives assigned by him for the period of suq[>ence* 
A material difference therefore in a point, considerably 
pfluencing the purpose and boundary of the suspence, 
exists between the present and all the decided cases. 

3d. The use made by Mr. Thellusson of the rule, allow- 
ing a suspence of the absolute ownership of property to 
be carried on for any number of lives in being, is a fraud 
on thence. 

It is a maxim of law, tvhich admits of no exception, 
that nothing shall be effected by indirect means, which 
cannot be done in a direct manner. Now a possible 
suspence of property for 25 years was held to be void in 
Sir John Lade's case (c) ; and in the late case o{ Proctor 

<a) In the Register Book, under (6) 7 Tern. Rep. 100. 
the title Harrisonv. Hitrrison, n My (c) Lade v, Holford, Ambl 479. 
^7Q6. 3Burr,Ut6, 

V. The 
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V, The Bishop of Bath Sf Wells (a) , the Court of Common 
Pleas unanimously decided against thelegality of a poss- 
ible suspence of property for24 years. Where property is 
suspem^ed through the medium of lives, if the lives be 
those of persons connected with the ultimate owner, the 
persons, whose lives form the period of suspence, will 
generallybe the parents of thepartiesultimatelybenefitcd, 
and will not therefore be more than one or two lives at 
the utmost. Now the probable duration of one or two 
such lives falls short of 21 years ; but if an unlimited 
number of lives be taken, they will reach a century. It 
is observable,^ that the probable duration of the lives as- 
sumed by Mr. Thellusson reaches 70 years. Thus, there- 
fore, if the-rule be taken to extend to any number of 
lives, it will follow, that though, where a number of 
years directly constitute the term of suspence, property 
cannot be suspended from vesting absolutely during 25 
years, according to the determination in Sir John Lade^s 
case, or during 24 years, according to the case of Proc/or 
V. The Bishop of Bath Sf WeUs^ yet by assigning for the 
period of suspence a number of lives, whose average 
duration is equal to a given nhmber of years, and thus 
indirectly making years not lives to constitute the pe- 
riod of suspence, property may be suspended for a whole 
century ; and the pres(5nt will be cited on future occa- 
sions, as a case in point for extending the period of sus- 
pence to 70 years. Thus Mr Thellusson' s will is a fraud 
on the rule. When, in the Duke of Norfolk* s case (i), 
Lord Nottingham pronounced for the legality of an exe- 
cutory limitation^ which kept the absolute ownership of 
a term of years in suspence for one whole life, and there- 
by extended the period allowed for the suspence of a terra 
beyond what had been settled for it in the preceding 

(a) 2 H. Bl a58. 104 and Lord Nottingham's 3IS. 

(h) 3 Chan. Ca, i, 2 Chanc. Rep. Rep, in Mr. Hargrac(f a possession, 
229. 2 Freeman, 72, 60. Pollex, 
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case of Child v. Bayley {a\ the possibility of the abuse of 
thatextensionofexecutorylimitationwasstronglypressed 
upon him ; and he answered it in these remarkable wards, 
*^ It has been urged at the bar, where will you stop, if 
you do not stop at ChUdwnd hayley*s case ? I answer, 
I willstopevery where when any inconyentenceappears ; 
no where before. It is not yet, resolved, what are the 
utmost bounds of limiting a contingent fee upon a fee ; 
and it is not necessary to declare, what are tli:e utmost 
bouads to a springing trust of a term : whenever the 
bounds of reason or convenience are exceeded, the law 
will quicklybe known*" The use made byMr. TieUussm 
of the rule is, both in a ju'ivate and public view unreason- 
able and inconvenient: and is still more objectionable,^ 
as by candying on indirectly an accumulation forTOyears, 

. which directly could not be carried on for one-third of 
such a number of years, it is a fraud on the rule itself. 
Thus,therefore,the time pointed anihyhosiiNoitmghttni 
is come ; and it is necessary that it should be known, that 

^ the rule is to be understood with this* limifation, that 
whenever, from the number or quality c^the lives chosen, 
it is evident that accumulation, and not a family purpose, 
is the object of the trust, the bounds of the reason and 
con veii^nce of tlie rule are exceeded,andafrattd has Wn 
practised on the rule. It is objected to thiaeonehision, 
that any enquiry intothe rea6(Hiablen€^s, convenience, or 
fairness of the use made of the rule nHist lead to uncer* 
tainty, and to^an exercise of disc vetion which the Bench 
has always disclaimed ; but this does not follow. As 
mu^h uncertainty and as great an exefx^ise of discretion 
attends all decisions upon unconscionable contracts, as 
willattenddecisions on the reasonableness, coavenience, 
and £sumess of the use made of the rule in question. A 
contract may be objectionable for its unreasonableness 



(a) Cro. Jac. 459. 1 Rol Ah, 612. Ptdmer 4Q 333« 
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and urifairnessjwitlioutbeingobjectionable on theground 
of either to such a degree as will induce a Court of Equity 
to rescind it : but stijl there is a degree in which Equity 
will interfere. " To set aside a conveyance, there must,' ' 
Lord Thurlow said in thecaseof Gz^jyuwev. fleaion (a), 
'' be an inequality so strong, gross, and complet^^ that it 
must be impossible to state it to a.man of common sense 
without prodticirigan e^pclamationof the inequality of it . ' ' 
So in respect to the rule in quiestion, it may be much 
abused, without a Court's being justified in taking notice 
of the abuse ; but when the abuse is sq strong, gross, and , 
complete, that every man of common sense, to whom it is 
stated, must exclaim against it^ the case supposed by 
JLord Nottingham is come, and Equity will interfere to 
set it 9side« That the rule has been strongly, grossly, 
aa4 coippletely abused in the present case, appears not 
to be doubted* 

4tb. The trust is not limited within those boundaries 
which tlie law requj[r«es for trusts of this description, be- 
ca\^se the will attei^pts to protract the accumulation 
^luripg the lives of persons unborn at the time of the tes- 
tatpr'^ decease, the testator having selected for that pur- 
pose ihe lives bi such p<ersons as might not be born till 
within d^ time after his decease ; and the pers^osis thus 
des^ibod cannot be considered as persons actually bom 
in hin li^md. 

It is true that £or some purposes as at the common 
law, to take by descent and by 10 ^ 1 1 William 3. c. 16. 
to take by way of remainder a child, who is in ventre sa 
mere when the estate designed for him would devolve up- 
on him if he were born, becomes entUled to it afler he id 
born, a^id may then enter upon it and divest it from the 
first taker. Bu;t his title to enter upon the estate a£i[;er his 
bir% isaotaco^seqi^nce of hiis supposed existence durmg 
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the lime he was in ventre sa mere, but because by his 
taking by descent, the law, at the instant of his birth, in- 
vests him, though a posthumous ehild, with the character 
of heir, and consequently with all the rights of heirship ; 
and because, when he claims by way of remainder, it is 
expressly provided by 10 4* 1 1 '^^V. 3. c. 16. that the re- 
mainder shall vest in him upon his birth. If the law 
considered him to exist before his birth, the freehold, 
during the time of his being in ventre sa mere^ would be 
vested in him in the eye of the law, and for the purposes 
of law ; but that clearly is not the case ; for while he 
is in ventre sa mere the law vests the freehold in the inter- 
mediate taker, as heir, with every right and burthen of 
heirship, so that after the birth of the nearer heir he even 
retains the profits of the estates against him. That class 
of lives, therefore, which is now the subject of obsetia- 
. tion, neither had nor could have an existence, either in 
fact or in law, in the lifetime of Mr. Tkellusson. It fol- 
lows, that by the admission of them into the term of siis- 
pence, the boundary, prescribed by law for the suspence 
of real property, has been exceeded. No cas^s, the sub-* 
ject of which is real property, can be mentioned in which 
a child in ventre samere has been held to be in existence 
for any purpose, except to limit the estate of the first de- 
visee, or for the actual benefit of the child himself, being 
the substituted devisee. In Bennett v. Honeywood (o), 
hordBatkurst declared that the Court had nf ver ccmstru- 
ed a child in ventre sa mere to be actually bom at the time 
of the death 'of the testator, except in tlie case of a devise 
to the children. Cases upon trusts of personal estates are 
not applicable to casesr of the present description arising 
on devises of real estates; for those rules of law, respect- 
ing real estates, which require that an estate of freehold 
should be actually vested in some person, and therefore 



(a) Ambl, 708, 
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deny a legal existence to a cliild in venire sa niere^ even 
for his own benefit, are in no wise appliciable to trusts of 
personal estate. The case of Long v. Black alt is the only 
case whete the lawfulness of making a child in ventre sa 
meresL life, for the purpose of suspence, appears to have 
been admitted ; but that was a case of personal estate. 
Now as there is no law which denies a legal existence to 
a child in ventre sa mere^ where personal estate is con- 
cerned, it seems (especially where, as in Ijong v. Black' 
ally it gives effect to a provision made by a parent for a 
child) that there is strong ground to contend, that a child 
in venire sa mere shall, in the eye of the law be sup- 
posed to exist for his own benefit, and that tl^ere should 
be a strong disposition in the Courts to favour sach an 
argument ; but in the present case, from the impossibility 
of supposing the freehold to be in the child while in ventre 
§a mere J the argument is wholly inadmissible. Admitting, 
however, that the lives in question were, for some pur- 
poses oflaw, in existence in the lifetime of Mr. Tliellussony 
they certainly were not in existence for the use he made 
of them. In the cases where the nine months have been 
mentioned, as a period allowed for protracting the sus- 
pence of property, it is generally added that the nine 
months were allowed for the sake of the posthumous 
child intended to be benefited by the protraction ; but 
a single instance cannot be produced, where the nine 
months have been added for any other purpose ; and 
perhaps an instance cannot be brought, where the Courts 
have had occasion to mention the nine months without 
adding at the same time, that they were allowed, merely 
for the benefit of the posthumous child ., Then how doe^s 
the argument stand ? A posthumous child is in fact un- 
born at the testator's decease ; the law allows that, when 
after iiis birth he answers the character of heir tajcing by 
descent, and also in some cases especially provided for 
by act of parliament^ his being in ventre sa mere lihall not 

deprive 



1805. 



375 



Thellusson 
audOHiers 

r, 

Woodford 
and Others. 



374 



CASES IN TRINITY TERM 



1805. 



TUEXLUSSON 

and Others 
r. 

^VOODFORD 

and Others. 



deprive him of an estate, to which, if actually bom at the 
time of its devolution, he would have been entitled. To 
argueifirom this that for all purposes j and particularly for 
purposes which, as in the present case, operate to theiif 
prejudice, posthumous children shall, in the supposition 
of law, be thought in existence, is unjustifiable. 
5th. In other respccts,the suspence evidentlyextendsbe- 
yondthe lives of persons in being at the testator's (feecdse. 
The classes of lives are described by the tfestatbr hrthe 
following words : 1st. " During the natural lives df my 
sonsPeterlsaac Thellusson^ George WoadfordTheliussorty 
and Charles Thellusson. 2d . And of my grandson John 
TheUusson, son of my said son Peter Isaac Thellusson. 
3d. And of such other sons as my said son Peter Isaac 
Thellusson now has or may lia ve . ^th. And of such issue as 
mygrandsonJoknThellussori^^6ti0fiiiysaids(mPeterIsaac 
Thellusson^ may have. 5£h'. Arid of stich i^sue as any other 
sons of my said son Peter Isaac ThellussotimsLj httve. 6th.. 
And ofsuch sons as my sdidsoris George Woodford TheU 
lusson and Charles Thellusson may have; 7th. And of 
such issue as such softs may hate, as shall be living at the 
time of my decease, or born in due time afterwards.'* 

T he qucstioti is, Whether all' the lives nientioned in 
this part of the will must necessarily hdve been in e^tistence 
in the lifetime of the testator, oi; whether some of them 
might come into' existence after his decease ? Oil the last 
^Supposition the devise is feVidelitlytoorebiote^. Nowunless 
the words in the 3d, 4th , 6th, (Jth, andTtli members of the 
setttence are restrained by the qualifying words, ^* a^ shall 
be living at the time of my decease, or born in due timtf 
afterwards," which are introduced at the end of the last 
member of the sentence, they manifestly extend to per- 
, jsdns who might beborii after Mr. Thellusson^s decease 
Butthequalifyingwordscannot^uponanypriiiciple cither 
of grammatical or legi^l construction, apply tothem. Iii 
common sense, by every rule of graounstr^and according 

to 
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to every principle and precedent of legal construction^ 
words of relation are always exclusively referred to the 
next immediate antecedent, unless such exclusive refer- 
ence embarrasses the sentence. But in the present case, 
the setitence will not only not be embarrassed by confining 
the reference in the last member of the sentence to the 
next immediate antecedent in that sentence, but the sen* 
tence will be embarrassed in an extreme degree, by ex- 
tending 4he reference to any prior member of it. It will 
not be embarrassed by confining the reference to the last 
antecedent in the last member of the sentence, for every 
member of the sentence will then be complete in itself; 
every member will have its word of relation, and an an- 
tecedent word to which it explicitly refers ; but it will be 
embarrassed in aa extreme degree by extending the refer- 
ence to the prior members of the sentence. The restric- 
tive words cannot be applied to the first or second mem- 
bers (rfthe sentence, without making them absolute non- 
sense ; this alone leads to the conclusion, that they were 
not to he referred to the other members of the sentence, 
especially as without them, and standing by itself,, each 
of those members is perfect. If the restrictive words.are 
referred ta the third and fourth members of the sentence, 
one half of them must be omitted, or the reference will 
moke themr perfect nonsense ; forthe words '^ born in due 
time uftex wards" can never be referred to the words- 
^ ' now has^;" as it is impossible that a testator, speaJdng 
of sons living, wlian his will is made, ean describe them 
as sons bom in due time afber his decease. The fifth, 
member of the sentence is complete without the restric- 
tive words : they donot, however, make nonsense of it; 
but then they leave it altogether open, to the full force o£ 
the objection ; as by every rule of construction the re- 
strictive words, if they are applied to that member of the 
sefitence,tiiust be referred to the '' sons" mentioned in it, 
and not to Ae " issue of the sons. " It is impossible to 
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suppose that a tcstator^f the age of 64,. at the time he 
made his will, should have had it in his contemplation to 
provide for the event of there being in existence, at the 
time of his decease, a son of an unborn grandson of his 
body ; yet to that supposition the reference of the restric- 
tive words, to the word ^^ issue" in the fifth member of the 
sentence, necessarily leads. Nowif they are referred to the 
^ word " sons," the word " issue" is left unqualified ; and 
then among the li ves,duringwhich the period of suspence 
is to be carried on, must be reckoned all the issue of the 
sons, whenever such issue is born. It is apprehended, 
that this is tlie only admissible construction, and that 
the legal boundary of suspence is therefore exceeded. 

6th. Finally, the testator exceeded the bounds pre- 
scribed by law forthe suspence of property, in the clause 
•hy which he directed the property to be invested in the 
funds till purchases could be found. 

The proper and only legal mode of declaring the trusts 
of those investments, for the purpose probably in the con- 
templation of the testator, was directing the dividends 
and annual produce of thcjm to be applied to the persons 
and in the manner in which, if lands were actually pur- 
chased and settled, conformable to the trusts, the rents of 
them would be applicable. This the testator did not^ but 
on the contrary, expressly directed the accumulation to 
be carried on till the purchases were actually made ; so 
that the beneficial ownership of the property would be 
suspended, not only till all the lives, during which it was 
directed to be accumulated, should expire, but during, 
such further period <rf*time as might elapse between the 
decease of the last surviving life and the completion df 
the last purchase. 

J. M ANSFIELB. 
S. RoMILLY. 
C. BUTLEB. 
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The Respondents, Matthew Woodford^ James Stanlez/y 
ftiid Emperor John Alexander Woodford, prayed that the 
decree might be slffirmedf, for the following Reasons : 

The validity of the disposition made by the late Mr* 
Thelimson of that pM df his real and personal estate^ 
which was the subject of the appeal, depends solely on 
the question, whether the period, during which he direct- 
ed the enjoyment of the property to be suspended ^ and the 
Accumulation of the rents and( {nrofits of it to be carried 
^n and continued^ exceeds the bounds allowed and estab- 
lished by the laws of England for the suspension of the 
beneficial domini(Hi of property and the complete, and 
absolute power of disposing thereof* As the law stood 
at the time of Mt. Thellmson^s decease, it was perfectly . 
settled that the absolute vesting of property might be , 
postponed, and the accumulation of it continued during 
the lives of persons in being, and the life Of the survivor 
of thetn, and for 21 years after the survivor*s decease^ 
and a further number of months equal to the duration of 
pregnancy. Now the term ofsuspence and accumulation 
directed by Mr^ Thellusson is confined to the lives of 
persons in being at the time of his decease, or ][)om in 
due time afterwards, u e* inventresd mere at his decease, 
and the life of the longest livei* of them j and thus, heitig 
confined to lives in existence at the death of the testator, 
or to come into existence within the period of gestatiou 
immediately after his death^ without any reference to any 
further number of years, it not only does not estceed, btit 
it falls short of that boundary to which, according to e^^ 
tablished rules, it might have been lawfully protracted. 
AndtheRespondents, EdmundThellusson^Alexander Th eU 
lussonyArthur Th ellusson^dind Thomas Thellusson^heing in- 
fants, submitted their rights and interests under the said 
will, so far as they were or might be affected by the said 
appeal, to the consideration of their Lordships ; and in 
case their Lordships should be of opinion that the limita^ 
Vol* h N. R. D d tic»» 
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tions in the said will might be modified and altered in 
such manner as to give effect to the general intent of the 
testator, the said Respondents humbly submitted that they 
might eventually be entitled to the whole of or to a share 
in the said testator's devised estates. 

A. PiGOTT, for the Devisees in Trust, 

R. RiCHilRDS. 
C, TUOHSON. 



The Respondents, WiUiam Thellusson and Frederick 
TheOussonyhemg infants, submitted their rights and into* 
rests under the said will, so far as they were or might be 
affected by the said appeal, to the consideration of their 
liOrdships ; and, in case their Lordships should be ofopi* 
nion that the limitations in the said will might be modified 
and altered in such a. manner as to give effect to the ge« 
neral intent of the testator, the said Respondents humbly 
submitted that they might eventually be entitled to th^ 
whole of or to a share in the said testator's devised es^tes* 

T. M. SUTTOK, 



The Respondent, His Majesty's AttoTuey-General, 
(rusted that the said decree might be a^rmed^^ fotJthe fol 
lowing, among other, Reasons : 

1. The only question is, Whether the testator ha5 
transgressed any of those rules of law or equity which 
were sanctioned and established by decisions of Courts of 
Justice at the time when he made his will i That an exe» 
cutory devise is good, which is to take effect in posses* 
sion after the determination of any number of lives of per- 
sons actually bom, and after the death of a child in ven^^ 
ire samere (allowing for the period of gestation of such 
child), is a rule which cannot now be shaken, without 
shaking the foundation of the law. In the present case, 
on the determination of only nine lives, there will be a 
vested estate in possession, and the vesting therefore of the 

property 
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property in question is not postponed for a longei^period 
than the law allows. ^ There is no<hing in this case 
which in- technical language tends to a perpetuity. An 
estate may be lirailed to one for life, remainder to ano- 
ther for life, remainder to a third, and so on \o X.'^^vXy 
persons for life ; nay a settlement has, by the directions 
of a Court of Equity, been made, limiting an estate to 
fifty persons in being for theirsuccessive lives, and no in- 
convenience has ever been apprehended from such limi- 
tations. The rule has been laid down in plain and intel- 
ligible terms, with reference to the very circumstance of 
the number of lives, that it does riot signify how great 
the number of lives is, for it is but for the life of the sur- 
vivor, and therefore but for the life of one person, A 
man may appoint 100 or 1000 trustees, and that the sur- 
vivor shall appoint a life estate that would be within the 
line of a perpetuity. The Judges have never been aware 
of the difference between one life and . twenty lives. 
Every executory devise is good that does not tend to 
make an estate. unalienable beyond the period allowed by 
law as to legal estates, which cannot be rendered unalie- 
nable beyond the time at which the remainderman, who 
was not in existence at the time of the limitation of tlie 
estate, would arrive at the age of twenty-one. The 
Court has no criterion to judge of the inconvenience ari- 
sing from restraining the alienation of property by execu- 
tory devise, except by analogy io the restraint which the 
common law allows to be put on the alienation of real 
property (a)* 

2. The notion that an executory devise is good or 
bad, according to the number of lives after which it is to 
take t&dy never occurred to any Judge or Lawyer until 
the present case ; nor can such a notion be supported, 
unless it shall be determined that a Judge is to decide 
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(a) Lave v. Windhamy Sid, 450. berHonf 1 P. IVnu, 332. Scutterwood 
S Ch. Cui 99. Humbersiw t. Hwn^ v. Edge^ Salk. ti9. ^ Br. €h, Cos. 30. 
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Upon the particular circumstances of each particular 
case, and that he is not to look for a general rule, but for 
particular instances in which the general rule has been 
acted upon. In the Duke of Norfolk's case, Lord 
Nottingham, so far from deciding upon the principle that 
executory devises must depend upon the rule of con- 
venience or inconvenience, has positively declared that he 
intended to confine executory devises and trusts within 
the limits of estates tail, and without any exception he 
gave the same limitation to executory devises and trusts ; 
the extent of the property, the cruelty or kindness of 
the disposition, cannot be permitted to operate upon the 
decision of a Court of Justice. The intention of the tes- 
tator in this case is clear and certain; it. is consistent 
with the rule of law ; that intention cannot be controuled 
by ideas of its fitness or unfitness, of its policy or impo- 
licy ; the intention of the testator is consistent with the 
settled rules of law at the time when his will was made, 
and therefore the ^ill must be established. 

3- The objection that the doctrine of executory 
devises is not applicable to a trust of accumulation is^ 
totally unfounded • the attention of a Court of Equity 
has been frequently directed to a trust of accumulation. 
There are many cases in which accumulation has been 
directed by the Court, because the testator has expressly di- 
rected it {a) ; others in which it has been directed, because 
the will contained indications of such anintention (b) ; and 
others, in which the attention of the Court has been so 
particularly called to the legality of the accumulation 
directed, as to fix the period beyond which such accumu- 
lation was not to extend ; the objection has never been 
before made, even in argument, except in the caseof Lady 
DennisorCs will, when it was raised in argument but 
without success (c) ; it has always been considered in 

(a)Hopkins\,Hopkins,Cas,temp, 485. 
Taibot^ 44. (cj Harriion r. Harrison^ Slit July 

(b) Oibwn V. Ld. 3Im/^wd^ I Ves, 1786. 

the 
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f the power of a testator to direct an accumulation of the 
rents and profits of his estates for the same period of 
tim^ during which the law allows a testator to render his 
estate unalienable. If that is not theperiod during which 
the trust of accumulation is to continue, what other 
period is to be substituted ? May the accumulation be 
permitted for one life, or for three lives, or for twenty ? 
Different Judges may entertain very different opinions 
upon the subject ; one good life may be more than equal 
to fifty bad lives^ The rule, therefore, which can neither 
be extended nor contracted, is laid down by the law, and 
is, that accumulation may go on during that period of 
time during which the law permits the estate to remain 
unalienable ; the law does not regard the quantity of 
property accumulated, but anxiously provides that, when 
accumulated, it shall not remain unalienable beyond a 
period clearly marked out and defined. 

4. With respect to the objecticm, that achild in ventre 
sa mere is not a life in being for the purpose of suspendifig 
the absolute vesting of an estate, it is clear that such 
children are considered by law as in being, for a variety 
of purposes : they are considered as in being at the death 
of an intestate, in order to be entitled to take under the 
statute for distribution of intestate estates; they are 
capable of taking by descent estates in fee simple or in 
fee tail. It is admitted that they are to be considered as 
in being for such a purpose as the present. The whole 
foundation for the argument, that such children are to be 
considered as in being fpr their own benefit only, rests 
upon some words which some reporters of decisions hav^ 
ascribed to Judges when delivering their opinions upon 
claims ms^de by such children ; but these words, if they 
are used in those cases, by no means negative the propo- 
sition, that such children are in being for all purposes ; 
thete is no reason for confining the rule, they are entitled 
to all the privileges of all persons ; and it is reasonable 

Dd3 that 
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that they should be the means of conferring privileges 
upon other persons ; but the law considers such children 
as in being in cases in which they may be prejudiced ; 
they, may be vouched in a recovery (a), though $uch 
voucher is for the purpose of making them answerable 
over in value ; they may be executors. Such a child was 
considered in being for such a purpose as the present, 
in Long V. Blackall^ which is a complete decision on the 
very point. Supposing that the case of Long v. Blackall 
has not settled the point, the words in the testator's will 
" born in due time afterwards" afford a principle of con- 
struction sufficient to maintain the point. Those words 
must be considered in construction of law as describing 
that period during which persons may come in esscj for 
wh6se lives accorduig to law the accumulation may go 
forward. 

5. With respect to the objection, that the words of 
restriction in the will ^^ as shall be living at the time of 
my decease or bom in due time afterwards'^ are^ accord- 
ing to just construction, to be confined to the last class of 
persons during whose lives the accumulation is to be, and 
cannot, according to the rules of construction, be carried 
back to any of the preceding classes. It is submittedibat 
the clause of restriction cannot be disconnected from all 
the descriptions of persons whose lives are specified ; it is 
one sejitence, and the qualification is applicable and must 
be applied to the whole. Strict grammatical construction 
is not the rule which governs in wills, if the intention of 
the testator require a different construction : and this sort 
of construction applies to all cases whether the testamen- 
tary disposition be contrary to, or consistent with, what 
may be considered as worthy of favour. The intention 
of the testator^ if it is not inconsistent with the rules 
of law, is alone to be attended to. It is impossible to 
iread the clause in question, with a view to discover the 
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meaning of the testator, without being convinced that the 
testator meant to apply the restrictive words to all the 
members of the clause that should require such restric- 
tion ; the adding the restriction, after the entuneration 
of the last class^of persons, was not because it was inten- 
ded to apply to that' only, but in order to avoid the fre» 
quent repetition of it. 

6. As to the objection that the testator has exceeded the 
bounds prescribed by law for the suspence of property, 
in the clause by which he directs the property to be in- 
vested in the funds until purchases can , be found, if 
such objection is now to be repeated, the answer is, that 
such is the case in every Ivill -where there is a direction to 
lay out an accumulating fund of principle and interest in 
lands. It is always in this way that, until the purchase 
can be made, the money is to be accumulated, where an 
accumulating fund is to be made the ground of purchase; 
the interest and dividends, until the purchase is made^ 
are never directed to be paid to the person who would 
be entitled to the rents and profits of the lands to be pur* 
chased. 

Edw. Law. 
Sp. Percival, 
J. Campbell. 
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This case was argued on several days' at the bar of the 
House by Mansfield and Romilly for the Appellants, and 
the Attorney-General (Percival)f the Solicitor<»6^eral 
( Sutton) f Pigotty Richard^y Alexander j^LtiA Coxp forthe 
Respondenits . After the argument,- the following questions 
were proposed to the Judges on the moti<m of the Lord 
Chancellor (a). 

1st. A testator by his wiU, being seised in fee of the 
real est£(te therein mentioned, madethe following devise : 
-—1 give and devise all my manors, messuages, tenements ^ 



(a) liOrd EUm, 
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and hereditaments, at Bro^kwarth in the county of York^ 
after the death of my sons Peter Isaac Thellmsonj George 
Woodford TheUfisson^ and Charles TheUusspn^ and of my 
grandson^t/oA^ Tbellusso^j son of my spn Pet^ Isaa^ 
Thellussofiy jand of such other ^ns as my said son Peter 
Isaac Theliusson may have, and of s^ch schis as lAy said 
sons George ffoodford ThellussQnwad Charl^ Theliusson 
may have^ and oif such issue as such spns may have, as 
shall be living at the time of my decease, or bom in due 
time aflLerwards^ and, after the deaths of the survivors an^ 
survivor of the several persons aforesaid, to such person as, 
at the time of ihp death pt the survivor pf the said 
9K;veral persons, shatl then be the eldest male lineal de- 
scendant of my sonPeter Isaac TAe/Zt/^^onandhisbeirsfor 
ever. — At the time of the testator's death there were seven 
persons actually born answering the description mentioned 
in the testator's will, and there were two in ventre sa mere 
answering the description, if children in ventre sa iner^ 
do answer that description ; all the sai(l several persons, 
so described in the testator's will, being dead, and, at the 
deiith of the survivor of such several persons, there being 
living one male lineal descendant of the testator's son 
Peter Isaac Theliusson^ and one only : Issuch person en- 
titled by law, under the legal effect of the deyise above 
stated, and the legal construction of the several words in 
which the same is expressed, to the said manors, messu- 
ages, tenement^, and hereditaments, at Brodsworth? • 

!^. If, at the death of the survivor of such sevetal per- 
sons as aforesaid, such only male lineal descendant was 
not actually bom, but was in ventre sa mere^ Would such 
]ineal descendant wheni^ctually bom be so entitled ? 



On this.day the unanimous opinion of the Judges wa^ 
pronounced by the Lord Chief Baron Macbonald, 
y^\^o spoke to the following effect t-^- 
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The first objection to the ^ill is^ that the testator has 
exceeded that portipn of time mthin which the contin- 
"^ncy must happsn, npoa which an executory devise is 
permitted to lie limited by the rules of law^ for three 
reasons. First, Because so great a number of lives 
pannpt be taken as in the present instance to protract 
the time during which the vesting i^ suspended^ and con* 
^uently t|ie powerbf alienation suspended. Secqndly, 
That the testator has added to the lives of persons whp 
,^hould be born at the time of his death the lives of persons 
who might not be born , Thirdly, That, after enu meraling 
different classes of lives during the continuance of which 
the vesting is suspended, the testator has concluded with 
■these restrictive words, f * as shall be living at ray decease, 
or born in due time afterwards," and that as these words 
appertain only to the last class in the enumeration, the 
words which are used in the preceding classes being un- 
restricted, they will extend to grand children and great- 
grand children, and their issue, s^nd so make this execu- 
tory devise void in its preation, as b^ing too remote. 
With respect to the first grQund^m, the number of lives 
.laken, which in the present instance is nine, I apprehend 
that no case or dictum has drawn any line as to. this point, 
which a testator is forl^idden to pass. On the contrary, 
in the cases in which this subject has been considered 
by the ablest Judges, they have for a great length of time 
expressed themselves as to the number of lives, not merely 
without any qualification or circumscription, but have 
treated the number of co-existiag lives as matter of no 
,moment; the ground ofbtbat opinipn hieing, that no 
public inconvenience can arise from a suspension of the 
vesting, and thereby placing lan^out of circulation during 
any one life, and that' in tact the life of the survivor of 
many persons named or described is but the life of some 
pne.. This was held without diss^it by Twkdm in Lcroe 
y. Wt/ndham^l Mod. 50. twenty years before the deter- 
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mination of the Duke of NarfoWs case, who says that 
the devise of a fann may be for twenty lives^ one after 
another, if all be in existence at once!. By this expr^ssioni 
he must be understood to mean any number of- lives, th^ 
extinction of which could be proved withcmt difficulty* 
When this subject of executory trusts^ cs6fne tobeejtami* 
ned by the great powers of Lord Nottingham as to tb^ 
time within which the contingency must happen, he tfauft 
expresses himself: ^^ If a term be devised, or the trust of 
<< a term limited, to one for life with twenty remainders 
<^ for life successively, and all the persons are in exist«> 
<< ence and aUve at the time of the limitation of their 
^< estates, these, though they look like a possibility upon 
<^ a possibility, are all good, because they produce no in« 
*^ convaiience ; they wear out in a little time," With 
an easy interpretation, we find. from Lord Nottingham 
what that tendency to a perpetuity is, which the policy 
of the law has considered as a public inconvenience, 
namely, where an executory devise would have the effect 
of making lands unalienable beyond the time which is 
allowed in legal limitations, that is, beyond the time at 
which one in remainder would attain his age of twenty* 
one,' if he were not born when the limitations were ex*^ 
ecuted. When he declares that he will stop where he 
finds an inconvenience, he cannot, consistently with sound 
construction of the context, be understood to mean, where 
Judges arbitrarily imagine they perceive an inconvenience, 
for he has himself stated where inconvenience begins, 
namely, by an attempt U} supersede the vesting longer 
than can be done by legal limitations. I understand him 
to mean, that wherever Courts perceive that such would 
be the effect, whatever may be the mode attempted, that 
effect must be prevented ; and he gives the same but po 
greater latitude to executory devises and executory trusts 
as to estates tail. This has been ever since adopted. la 
ScatterwoQd v. Edge^l Salk. 229. tbeCourt held that an 

execntorjr 
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executory estate, to arise within the compass of a reason- 
able time, is good, as SO or 30 years ; so is the compass 
of a life or lives, for let the lives be never so many, there 
must be a survivor, and so it is but the length of that life. 
In Humbersion v. Humberston^ 1 P. Jfms, 332- wherean 
attempt yt^h made to create a vast number of estates for 
life in succession, as well ix) persons unborn as to persons 
in existence, Lord Cowper restrained that devise within 
the limits assigned to common law conveyances, by giving 
estates for life to all those who were living (at the death 
of the testator), and estates tail to those who Were un- 
born, considering all the co-existing lives (a vast many in 
number) as amounting in' the end to no more than one 
life. His Lordship was in the situation alluded to by Lord 
Nottingham^ where a visible inconvenience appeared. 
The bounds prescribed to limitations in common law 
conveyances were exceeded, the excess was cut off, and 
the devise confirmed within those limits. Lord Hard' 
zi27icA:€repeatsthe same doctrine in Sheffieldv. Lord Orrery ^ 
3 Atk. 282. using the words life or lives without any 
restriction as to number. Many other cases might be 
cited to the like effect, but. I shall only add what is laid 
down in two very modern cases. In GurnaUy. Wood{a% 
Lord Chief Justice Willes speaks of a life or lives without 
any qualification ; and Lord Thurlow in Robinson v. 
Hardcastle (i), says that a man may appoint 100 or 1000 
trustees, and that the survivor of them shall appoint a 
life estate. It appears then, that the co-existing lives, 
at the expiration of which the contii^ency must happen, 
are not confined to any definite number. But it is asked, 
shall lands be rendered unalienable during the lives of all 
the individuals, who compose very lars^ societies or bodies 
of men, or where other very extensive descriptions are 
made use of ? It may be answered, that when such cases 
occur, they will, according to their respective circum- 
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stances, be put (o the usual test, whether they will or will 
not tend to a perpetuity, by rendering it almost, if not 
quite, impracticable to ascertain thp extinction of the 
lives described, and wiU be supported or avoided accord- 
ingly. But it is contended, tliat in tlicsc and other cases 
the persons, durhig whose lives the suspension was to con^ 
tinue, were persons immediately connected with or im- 
mediately leading to the person in Mrhom the property 
was first to vest when the suspension should be at an end. 
I am unable to find any authority for considering tUis as a 
sine qua non in the creation of a good executory trust. It 
is true that this will almost always be the case and mode 
of disposing of property, introduced and encouraged up 
to a certain ej^tent, for the convenience of families which 
in almost all instances look at the existing members of 
the family of the testator and its connexions. But when 
the true reason for circumscribing the period , during which 
alienation may be suspended, is adverted to, tliere seems to 
be no ground or principle that renders such an ingredient 
necessary. T^e principle is, the avoidingbf a public evil 
by placing property for too great a length of time out of 
commerce. The length of time will not be greater or less, 
whether the lives taken have any interest, vested or con- 
tingent, or have not ; nor, whether the lives are those of 
persons immediately connected with or immediately lead- 
ing to that person in whom the property is first to vest, 
terms to which it is difficult to annex any precise meaning. 
The policy of the law can no way he aftected by those cir- 
cumstances, which I apprehend looks merely to duration of 
time. This could not be the opinion of Lord Thurlowin 
Robinson v. Jlardcastlcy nor is any such opinion to be 
found in any case or book upon this subject. The result 
of all the cases upon this point is thus summed up by 
Lord Chief Justice Willes{Rep, SI5.)withhisusiialaccu- 
racy and perspicuity : * ' Executory devises have not been 
considered as mere ]^)ossibilities, but as certain interests 
and estates, and have been resembled to contingent re- 
mainders 
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tnainders in all oilier respects ; only they have been put 
under some restraints to prevent perpetuities* As at first 
it was held that the contingency must happen within the 
compass of a life or lives in being, or a reasonable num- 
ber of years ; at length it was extended a little further, 
namely, to a child in ventre sa mere at the time of the &» 
therms death 5 because^ as ^hat contingency mustnccessarQy 
happen within less than nine months after the death of a 
person in being, that construction would introduce no in* 
convenience^ and the rule has in many instances been ex- 
tended to 21 years after the death of a person in being, as 
in that case likewise there is no danger of a perpetuity.'' 
Comparing what the testator has done in the present case 
with what is above cited, it will appear that he has not 
postponed the vesting even so long as he migM have done. 
The second objection which has been made in this cas^ is, 
that the testator has added to the lives of persons in being 
at the time of his decease, those of persons not Uien born^ 
It becomes, therefore, necessary to discovef in what sense 
the testator meant to use the words " born in due time 
afterwards." Such words, in the case of a man's own 
children, mean the time of gestation ; what is to be in- 
tended by these words in this will must be collected from 
the will itself. It may be collected from the will itself^ 
that by those words the testator meant to describe the 
period of time within which issue might be bprn during 
whose lives the trust might legally continue, or, in other 
words, whom the law would consider as born at the time 
of his decease. Now t}iese could only be such children 
of the several. persons named as their respective mothers 
were ensient with at the time of his death y or, he may 
have meant to use the word " due'^ as denoting that 
period of time which would be the necessary period for 
effecting his purpose. This is probable from his using the 
same word, as applied to the time during which the pre« 
seutation to the advowson of Marr might be suspended 
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witbout incurring a lapse. That a child inventre samere 
was considcted as in existence, s6 as to be capable of taking 
by executory devise, wasmaintainedbyPotceffinthecase 
o{L(HihUngtony.KvneyiLd.Raj/m.207.n'ponih\8gTOundy 
that the space of time between th^ death of the father 
and birth of the posthumous son was so short that no Jn* 
convenience could ensue. So in Northey v. Strange^ 1 
P. Wins. 340. Sir J. Trevor held that by a devise to 
chUdren and grandchildren an unborn grandchild should 
take. Two years after, Lord Macclesfield in Burdett v. 
Hope^oody 1 P. Jfms. 486. held that where a devise Mas 
to a cousin, if the testator should leave no son at tbetime 
of his death, a posthumous son should take as being left 
at the testator's death. In WaUis v. Hodgson^ 9 Atk. 
117. Lord HardmckehAA. that a -posthumous child was 
entitled under the statute of dbtributions, and.his reason 
deserves notice. ^' The principal reason (says he) that I 
go upon Is, that the Plaintiff was in ventre sa mere at 
the time of her brother's death, and consequently a per** 
son in rerum naturd; so that by the rules ofthe common 
and civillaw she was, to ail intents and purposes, a child 
as much as if bom in the father's lifetime." Sucha child, 
in charging for the portions of other chUdren living at 
the death ofthe father, is included as then living, Beale v. 
Bealey 1 P. Wms. 244.and so in a variety of other reports. 
In Basset y. Bassety3Atk.903. Ld. Hardwicke decreed 
rentsand profits which had accrued atarent«day preceding 
l|is birth to a posthumous child, and'sincethestat. of 10^ 
11 W. 3. c. 16. such children seem to be considered in all 
cases of devise, and marriage or other settlement, to be liv- 
ing at the death of their father, although not bom till after 
his decease. It is otherwise considered in the case of 
descent. In Roe v. Quarterleyy 1 Term Hep. Q30. the 
devise was io Hester Read for life, daughter of WaJUtr 
Ready and to the heirs of her body ; and for default of 
such issue, to such child as the wife of W^afterJRearf is now 

ensient 
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etisient with, and the heirs of the body of such child, then 
to the right heiirs of fTa&erTZeadandilfaryhiswife. It 
was contended that the last limitation was too remote, as 
coming after a devise to one not in being, and his issue. 
But the Court said, that since the stat. of King William^ 
which puts posthumous children on the same footing 
with children bora in the lifetime of their ancestor, this 
objection seemed to be removed, whatever was the case 
before. In Gulliver y. fVickett, 1 Jfils. 105. the devise 
was to the wife for life, then to the child, with which she 
was supposed to be enstent^ in fee, provided that if such 
child should die before 21 leaving no issue, the reversion 
stiould go to other persons named. The Court said, if 
there had been no devise to the wife for life, which made 
the ulterior estate a contingent remainder,, the devise to 
the child in ventre samerey being infuturoy would have 
been a good executory devise. In Doe v. Lancashire^ 
5 Term Jtep. 49, the Court of King's Bench has held that 
marriage and the birth of a posthumous child revoke a will, 
in like manner as if the child had been born in the life^ 
timp of the father. In Doe v. aarA:e,2J5f. J5/.399.Ld.Chief 
Justice Et/re holds that independentofintention an infant 
in ventre sa mere^ by the course and order of nature, is 
then Jiving, and comes clearly within the description of 
children living at the parent's decease ; and he professes 
not to accede to tlie distinction between the cases in 
which a provision has been made for children generally, 
and where the testator has been supposed to mark a per- 
spnal affection for children who happened to have been 
actually bom at the time of his death. The most recent 
case is that of Long v. Blackall; there theCourt of King's 
Bench had no doubt that a devise to a child in ventre sa 
mere in the first instance was good, and a limitation over 
was good also on the contingency of there being no issue 
male or descendant of issue male living at the death of 
such posthumous child. It seems then, that if estates 

for 
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for life had been given to the several cestuis^uiviein thid 
will, and after their deaths to their children, either bord 
or in ventre sa mere at the testator's death, they wotdd 
have been good. No tendency to perpetuity then "feaa 
arise in the case of ^uch lives b^ing taken, not to confei^ 
on them a measure of the beneficial interest^ but to fix 
the time during which the veslingof the property^ which 
is the subject of this devise, shall be protracted ; inas^' 
much as the circiulation of real property is no more fet* 
tered in the oije case than in the other* . It is, however, 
observable that this question may never arise, if it shall so 
happen tliat the children in ventre mtitris at the death of 
the testator shall not survive those who were then born. 
The third ground of objection depends^tipon theappli<^ 
cation of the restrictive words which are added to the 
enumeration of the difierent classes of persons during 
whose lives the restriction is suspended* This objection 
I conceive will be removed by the application of the usuat 
tules in construing wills, to the present case^ First, where 
the intention of the testator is clear, and is consistent with 
the rules of law^ that shall prevail. His intention evi^ 
dently was to prevent alienation as long as by law he 
could ; if then it is to be supposed that the restrictive 
words are to be condned \o the last of seven difierent de-» 
scriptions of persons, and that the testator intended io 
leave the four descriptions of persons which immediately 
preceded this 7th class^ without the benefit of such re-* 
striction^ although they equally stand in need of it, W6 
must do the utmost violence to all established rules on 
this head* That cohstruction is to be adopted which 
will support the general intent« l^he grammatical rule 
of referring qualifying words to the last of the several 
antecedents^, is not even supposed by grammarians them^ 
selves to apply, when the geneml intent of a writo: or 
speaker would be defeated by such a confined appUcation 
of them. Reason and common sense i^vott at the idea 
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of ovetlOoking the plain intent which is disclosed in 
the context, namely, that they should be applicable to 
such classes as require- them, and as to the others to 
consider them as surplusage ; if words admit of more 
constructions than one, that which will support the legal 
intention of the testator is in all cases to be adopted. I 
do not trouble your Lordships with any observation upon 
the objections arising from the magnitude of the property 
in question, either as it now stands, or may hereafter 
stand, or as to the motives which may have influenced 
this testator, nor his neglect of those considerations by 
which I or any other individual may or ought to have 
been moved ; that would be to suppose that such topics 
can in any way affect the judicial mind. For these im- 
perfect reasons, I concur with the rest of the Judges in 
offering this answer to your Lordships' first question. 

With respect to your Lordships' second question, the 
otyection to such child being entitled must arise from an 
allowance having been made for the time of gestation at 
the end of the executory trusts. It seems to be settled that 
an estate may be limited in the first instance to a child un- 
hcM'n, and I apprdiend to the first and othersons in feeas 
purchasers. ThecaseofLowgv. Blackally7T.R. lOO^seems 
to have decided that an infant in ventre matris is a life in 
being. The established leilgth of time during which the 
vesting may be suspended is during life or lives in being, 
the period of gestation, and the infancy of such post- 
humous child. If then this time has been allowed in 
some cases at the beginning, and in others at the termi- 
nation of the suspension, and if such children are consider* 
ed by the construction of thestat* of 10^11 W.3. c, 16. 
as being born to such purposes, what should prevent the 
{^riod of gestation being allowed both at the conunence- 
ment and termination of the suspension, if it should be 
called for ? In those cases where it has been allowed at 
the commencement, and particulary in Ijmg v. jpiackatt, 
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it must have been obvious to the Court that it might h% 
"wanfing at the termination, yet that wasrnever made an 
objection. In Gulliver v. fFic/re//, the child which was 
supposed to be in ventre sa f7?ere might have married and 
died before 21, and have left his wife ensient ; in that 
case a double allowance would have been required, yet 
that possibility was never made an objection, although it 
was obvious. In Long v. Blackally according to the 
printed report, the precise point was not gone into. But 
it is plain that the attention of the Court must have been 
drawn to it, for the learned Judge (a), who argued that 
case in support of the devise, expressly stated " that every 
(Common case of a limitation over, after a devise for a life 
in being, with remainder in trust to his unborn issue, in- 
cludes the same contingency as was then in question ; for 
the heir for life may die leaving his wife ensient y 5^nd the 
only difference is that the period of gestation occurs at 
the beginning instead of the end of the first legal estate. 
It must have been palpable that it might possibly occur at 
both ends. Every reason then for allowing the period 
of gestation in the one case, seems to apply with equal 
fbrce to the other, and leads the mind to this conclusion, 
that it ought to be allowed in both cases, or in neither 
c^se. But natural justice, in several cases, having con- 
sidered children in ventre sa mere as living at the death of 
the father, it should seemthatno distinction can properly 
be made, but that in the singular event of both periods 
being required, they should be allowed, as there can be 
no tendency to a perpetuity. 



After the opinion of the Judges had been deliiaer^, 

- The Lord Chancellor addressed the House as fol- 
lows. The learned Judges having giving their opinion 



{a} Mr. Justice Chmnhre^ then at the bar. 
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upon the points of law referred to thenv, there is nothing 
remaining for the consideration of the House except one 
question, which could hot be referred to the Judges. 
This cause was decided in the Court of Chancery by 
liOrd RossefyHy tvith the assistance of Lord ^/Dow/^j/^Mr* 
Justice Buller\ and Mr* Justice Laxmtnce ; and I believe 
that I speak in the hearing of thdse who know that the 
late Lord Kenyan could hardly hte brought to consider 
these questions as fit to be arguM, thinking it dangerous^ 
after what had been settled with respect to executory de- 
"vises j to allow so much consideration to be given io them* 
This opinion upon the subject was never doubted. In 
the case of Robinson v; Hardcastle^a) it is laid down as 
unquestionably competent to a testator to give the power 
of appointitig a life estate to the survivor of a thousand 
ipersons^ to begin at the decease of such survivor. Your 
Lordships therefore hav^ the concurrent testimony of all 
the learned persons to whom I have alluded, as well as 
df the learned Judges whose unanimous opinion has been 
delivered this day Upon this great case : not great iudeed 
to account of the questions which it involves^ or of any 
thing of which as Judges we can take notice^ since the 
" decision must be the same whether the property in ques* 
lion be one hundred pounds ot seven hundred thousand 
pounds per annurm If it were allowable to entertain a 
wish upon the subject, perhaps we might all concur : but 
we are only to consider whether there be any thing in 
this will to render it illegal; When it was said, that an 
attempt to tie up property for nine lives was illegal, I 
thought that such a proposition could never be support- 
ed : for the length of time does not depend upon the num- 
ber, but on the nature of the lives. If we are to argue on 
probabilities, two lives may last longer than nine or ten* 
if in the year 1796 estates had been devised to accumu- 
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late during the lives of so many of the members of this 
House as have died since that time, it might have been 
argued that the property was tied up for 20 or 90 lives : 
and yet this number of lives has worn out in a very short 
period. The question therefore cannot turn upon the 
magnitude of the property, or the number of the lives. 
The question is, whether there be any rule of law which 
prescribes a period for which property may be unalien- 
able. Now the language of all the cases is this, that 
property may be so limited as to make it unalienable 
during any number of lives. I know no other rule but 
that. Such being the law, there is another question 
arising upon this will which is a pure question of equity, 
viz . Whether a testator can direct the rents and profits 
to be accumulated during that period for which he may 
so make the property unalienable ? That he may do so I 
take to be most clear. In truth I speak in the hearing of 
those who will assent to me when I say, that if the testa- 
tor had given the residue of his personal estate to such 
person as should be the eldest male descendant of /^e^er 
Isaiic Thellusson at the death of the survivor of all the lives 
without more, that simple bequest would direct an accu- 
mulation untU it should be seen what person answered the 
description of that male descendant ; and the eflfect of the 
common rules of law would have supplied the rest. The 
course of proceeding would have been to inquire whether 
the executory devise ofthep>ersonal estate to such future 
individual were good : and if it were good, then wherever 
the residue was given, the interest and profits would go 
likewise. There can be no more objection to such person 
taking the interest than the capital itself. Suppose the 
nine persons during whose lives this property is tied up 
had been lunatics : the interest and profits would be ac- 
cumulated without any direction. Nor does the policy 
of the law, which respects perpetuities, apply to the case 
ofaccumulation. The rents and profits are not locked up, 

but 
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but are constantly? in:irested, and a fund is kept in a course 
of constant circulajLioii. If then the fruits of the property 
are kept inconstant oirculation while the property is li- 
mited, ^hat objection can there betpaccuptulatioi^?. I 
remember in the case of Mrs, Buckle^'* s will^ where tb^ 
testatrixL had given, propc^rty to such second son of her 
infant daughter as should first attain the age of ^1 , Lord 
Kenyonyi}ken Master of the Roll^, directed the whole pro- 
fits to accumulate duriiig that p^rjlpd, taking the rule tp be 
quite clear, that so Ipng as the property was unalienable, 
he might direct the rents and profits to accumulate. 
And I speak with great sincerity when I say, that I never 
could entertain the least doubt upon the subject. If \?fe 
lay aside all the cases which have occurred since the act of 
the 39 and 40 Geo. 3. c. 98. there is nothing to impeach it. 
That act was rather a matter of surprise upon me ; and 
perhaps^it is not one of the wisest legislative. measures. 
But it must be remembered that it expressly alters what it 
takes tq have beenthe former law, and confines! the power 
of accumulation to 21 years : but if your Lordships were 
to exercise the power of ajccumulation in all the cases 
allowed by the act, the accumulation would be enormous* 
It did not occur to those who framed the act of the S9. 
and 40 Geo. 3. that if this very will had been made subse- 
quent to tbe passing of that act, the accumulations di- 
rected by this will would have gone on for 21 years. 
The Court of Chancery has decided that if a person 
makes such a disposition of his property that it maybe 
unalienable for a longer period than is allowed by the 
act such disposition is only void for sogpauch as exceeds 
the term of 21 years, leaving it good fo^ the rest of the 

V 

term (a) . The only points which have ever appealed to 
me to bear an argument, have been those upon the criti- 
cal meaning of the words ^^ as shall be living at the 
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'* time of my decease," and the words " or born lA 
^,' due time afterwards," which follow the description of 
the person^ during whose liyeS the p(r5perty is tied up* 
If from ahy disinclination to give effect to this will, your 
Lordships were to construe the former word« as referring 
to the last desc^ription of persons dnlyy that disinclinatioit 
Would be gratified at the expence of oTertuming all the 
rules of construction which have been settled fcrr ages ; 
and even if yont Lordships shduld feel inclined to givd 
any relief bylegislatiV'e iriterferc!nce( whicli woulcPbe very 
bold), I am quite Sure that yoti will not b^ so bold as to 
give a Wtong judgment in point of law. With respedt 
tqthe other point, viz. the words " iJorn in due time 
afterwards," I observe that, according tothe printed re- 
port, one of the Judges (a) held that these words must re- 
• fer to a child m ventre sa mere; and the others, that they 
amounted to a declaration of the testator's will that the 
property should be unalienable and accumulate during 
the lives of all the persons born or unborn, whom the law 
authorised him to take d;s lives^ In my opinion either of 
these constructions may be taken to be the true meaning 
agreeably to the rules of law ; but I must add^ that ac^ 
cording to the rules of law the House must put such a 
construction upon the words as will support the testator's 
intention. It is therefore cjuite beside the question to 
argue what child shduld take ; because the testator is de- 
scribing the lives of persons in order to define the period 
of time during which the power of alienation is to be sus- 
pended, and the accumulation is to go on. But if it were 
necessary, I should have no difiiculty as a lawyer in star- 
ting to the House, that I think the rule of law has been 
rightly laid down, that the period of gestation is to be 
taken at the beginning and the end- In Gulliver v. 
Wickett the devise was to a child of whom the mother 
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was ensient^ with a proviso that the property should go 
pver if that child should die under 2 J without issue ; and 
in the construction of that devise it was laid down, that 
the devise extended to the child in ventre sq. mere of the 
(child to whom the property was devised ; and that if the 
child to whom it was given had attained 20 years of age, 
pjid married and died leaving his wife ensient^ it could not 
be said that the property was not vested. Inthc; case of 
Jjongy. J5/acAa// 1 thought it my duty as counsel to submit 
to the consideration of the Chancellor such points as oc- 
curred to me in support of the interest of my client, and 
urged that the allowance for the time of^estation was made 
at both ends, I thought that the point was not treated 
.with the respe^ that it deserved. The Chancellor sent 
the case 'to the Court of King's Bench ; but the point was 
not made ; and when I pressed the Chancellor to send it 
there again ^ his answer upon that occasion was, that he 
was very much ashamed of ever having sent it there, and 
that he ^yould not sendit again. I know that Lord Ken-f 
z/on^s opinion was quite clear upon the subject, as well as 
those of Mr, Justice BuUer and Mr. Justice Lawrence. 
This therefore is a case in which the le^al doctrine is 
plear, and equitable doctrine is clear. Whatever may 
be pur regret upon the subject, is it not our duty to de-? 
, termine according to the rules of law and equity ? When 
I put the qaestion whetherthis judgment shall be re- 
versed, I shall think myself bound to say that I think it 
plight to be affirmed. 

Judgment affirfned. 
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A. 

ACTION ON THE CASE. 

1. A N action on the case does not lie 

■^^ for permissive waste. Gt^soii v. 

WeUi, T. 45 Geo. 3. Page 290 

ACTION PERSONAL. 

I. An action of covenant for not le- 
vying a fine, is a personal action with- 
in the meaning of the 13 Geo, 3. c. 51. 
«• 1. which empowers the judge to 
certify the Defendant's residence in 
Wales, if the verdict be under 10/. 
in order that a nonsuit may be en- 
tered. Dames v. Jitnes, E. 45 Geo. 

^67 



S. 



ADMINISTRATOR. 
See Executor and Administra- 
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ADULTERY. 

See Baron andF^Mc i. 

AFFIDAVIT. 

« •' ' 

See Practice i. 

AFFIDAVIT TO HOLD tO JBAIL. 

1. An Affidavit to hold to bail, which 
stated the Defendant to be indebted 
to the Plaintiff as indorsee of a bill o£ 
exchange, without alledging the bill to 
have become due. was held sufficient. 
Damson v. March, H. 45 Geo. 3 

Page 157 

agency: 

See Evidence 2. / ^ 

AGREEMENT. 

See Money had and received 2. Vari- 
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AMENDMENT. 

See Right, Writ of, 1. 3. 

1. If to a rejoinder concluding with a 
Terification the Plaintiff add the nmi- 
liter, and take the record down to 
trial, and the Defendant obtain a ver- 
dict, the Court will not grant a new 
trial, bat will amend the record. Gran- 
rfy V. itfeW, JE. 44 Geo. 3 ' Page QQ 

ANNUITY. 

1. Certain premises were conveyed by 
deed to a tmstee to secure an annuity, 
in trust, if the annuity should be in 
airrear 60 days, by lease, sale, or 
mortgage, to raise the arrears, and 
permit the person entitled to the free- 
hold to receive the rents ^d profits 
of the residue, and he was created a 
trustee for the grantor till default of 
payment. ^ The memorifd of the an- 
nuity descHbed the trustee to be " a 
trustee nominated on the part of the 
grantee,'' without statiAg any of the 
trusts; held to be an insufficient de- 
scription under 17 . Geo, 9, c. 26. As- 
heuL V. Macfareih, H. 45 Geo. S. 214 

2. If the consideration of an annuity be 
paid by the clerk to the bankers of 
the grantee^ the deed by which the 
annuity is granted must specify the 
name of rach clerk, and describe hfta 
'as the person by whom the consider- 
ation was actually paid. , ibid 

APPEARANCE. 
SeeFsMB Coybrt i. Practice 7* 

ARREST. 
See Fbmb Coybrt t. 



1* Defendant having given a bond, 
conditioned for the payment of a sum 
of money if a sentence of a Vice- 
Admiralty Court should be afiirmed 
on appeal, and the appeal having 
been dismissed for want of prosecu- 
tion, Defendant was arrested and 
holden to bail; the appeal being re- 
stored upon petition, the action was 
suspended, and the bail discharged; 
but, being again dismissed, a new 
action on the bond was commenced, 
and the Defendant was again arrested 
and holden to bail. From this second 
arrest the Defendant applied to be 
discharged; but the Court rejected 
the application. Woodmeiton v. Scottj 
E, 44 Geo, 3. Page 13 

2. Plaintiff having recovered judgment, 
and levied part under a fi. fa., ar* 
rested the Defendant for tiie residue 
in an action on the judgment, he not 
having been arrested in the original 
action; and the Court refiised to ^ 
charge him. Hesse v. StevensoHj itf, 45 
Geo. 3* 138 

3. An attachment for non-payment of 
money to A, having Issued against 
B. from this Court, and . the pro- 
cess being in the hands of an of- 
ficer who had not been al^ to' -serve 
B. therewitli, B. was met by A, in 
the street, and carried by violence to 
the chambers of C; who was A*s 
attorney, and there detained while 
the original process was sent for, and 
served upon him ; the officer Mras also 
sent for, (but not by A:,) ind on 
B*s leaving the chambers of C he 

was arrested. The Court lield this 

.... . . . ' 

arrest illegal, apd discharged B. Btrdb 
V. Prodgeff M* 45 Geo. 9. 

A3SESS. 



Index to the principal matters. 

attachment. 

Stt BAtL 5. Practick i, 3. 
AtTORNEr. 

Ste CotTi 3. 

AVOWRY. 

.SKPLE*blM0 3,4. 

AUTHORITY. 

Stt AllBIIMENT I. 



i: Cominiiiioiien nnder an act of par- 
liamenl directing them yearly, and 
every year, to rate, charge, tax, and 
tSMets certitD lands Tor a ccrt4in oam- 
ber of yean, having omitted to make 
«iy rate or asaessment for Kveral 
years, at length made an auraument 
for one year, and added to it the 
■rrears of the past years, and levied 
fbr the assessment so made, including 
such arrears. Held tliat no arreen 
eould be du« for the yeaw respecting 
which no aiKSSlnCnt bad been made, 
and that tlie distreu was therefore bad. 
yetclfii v.. Yvtmg, H. 45 Geo. 3. 

Pag*i6T 

ASSIGNEES ot Bankrupt. 

Sm Bankrupt S, 



Ste EviDBNCB 4. Stamm tt, 

assumpsit. 

See Good* iold a: 

MONBt HAD AND llBCBlTID. 

1. A. having a horse to lell agreed to 
let B. have him for 30 guineas, if he 
Uked him, and that he ihould take 
him • month npoD trial. B. accord- 
ingly took him, and kqit him about 
a fortnight, and then told A. be likeil 
the horse but not the price: and A. 
desired him if he did Dot like the 
price to return the horse; B. how- 
ever kept him ten dayi more, and 
then returned bim, but A, refus- 
ed to receive him and brought ai 
action on the contract for 30 guineas, 
the price of the bane. Held that he 
could not maintain incb action. £019 
T. Mtrtimtr, B. 43 Cm. S. iS? 



B. 

BAIL. 

Set Fbhe Covbrt i. 

1. Where a judgment ag^nst the plin^ 
cipal is set aside upon condition that 
the bait-bond should stand at a aecu- 
rity, tlie bail) if sued upon the bail- 
bond, are entitled to a rule to plead 
and a demand of a plea, before jadg* 
ment can be signed agunst them. 
Evmt V. Sunmm, T. 44 Gw. 3. 

Payees 

}. On the qnarta die pelt of the return 
of the ca.. sa. against the principti, 
the bail ^re fixeti; and if, aAer that 
time, they apply to stay proceedings 
against themselves pending a writ of 
error, the Court will not frant the 
application unless they undertake to 
pay not only the condemnation mo- 
atjf but also the costa of the action 
agaiast themselves, the costs of the 
application, and, where there is no 
bail in error, the costs of the pro- 
ceedings in error. Ctfiu v. Btftem, T. 
44GM.3. 67 

Ffs 3.1f 
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S« If the bail apply to stay proceedings 
upon the bail-bond, or against the 
sheriff, they need not swear to merits, 
though a trial has been lost. Hardisty 
▼. Storer, M, 45 Geo. 3. Page 123 

4. Where bail have been rejected the 
Defendant cannot surrender without 
putting in fresh bail. Mills v. Heod, 
M, 45 Geo, 3. 137 

5. The Defendant has four days exclu- 
sive, from the day of the exception, 
to justify bail: And if an attachment 
be obtained on tl^e fourth day, the 
Court will set it aside without first cal- 
ling on the Defendant to justify bail. 
Maycock v. Solyman, M. 45 Geo, S. 

139 
6* If the principal be actually in the 
custody of the sheriff at the time 
when the latter, at the instance of the 
Plaintiff, returns non est inventus to a 
ca. sa,j the Court will set aside such 
return, together with all subsequent 
proceedings against the bail, and or- 
der the money levied under an exe- 
cution to be returned to them. For- 
gyth V. Marriott, E, 45 Geo, 3. 251 



BAIL BONDS. 



See Bail 1. 

BANK NOTES. 

See Evidence i. Forgery i. 

BANKRUPT. 

1. A trader, having a counting-house in 
town, and' a dwelling-house in the 
country^ left the former, (to which 
be never returned,) taking his books 
with him, and slept at his dwelling- 



house a few nights, when he finally 
left that also. Held, that having 
quitted his counting-house without 
the ammus revei'tendiy he began to 
absent himself from that day, within 
the meaning of the \S Eliz, c. 7. 8.1, 
and tliereby committed an act of 
bankruptcy. Judine v. Da Cossen, 
E, 45 Geo. 3. Page 234 

2. The debt of a creditor, who has 
joined in a petition to supersede a 
prior commission, and proved his 
debt under a second commission, 
coupled with an act of bankruptcy 
prior to that on which the second 
commission is founded, may be set up 
to defeat such second commission^ by a 
Defendant in an action at the suit of 
the assignees under that commission* 
Beardmore v. Shaw, E, 45 Geo, 3. 

ft6S 

BARON AND FEME. 

See Feme Covert 1, 2. Fine 1. 
Pleading 7. 

1. In an action of debt on a bond by 
the trustees of the Defendant's wife, 
to enforce payment of an annuity se- 
cured to her, the Court refused to 
allow the Defendant to withdraw the 
general issue, and plead, 1st. that the 
Defendant's wife had committed 
adultery, and was living in that state -, 
and, secondly, that she had committed 
adultery at the time when the bond 
was executed in her favour, though 
the Defendant was ignorant thereof, 
being of opinion that such pleas, if 
pleaded, would not have been a good 
defence to the action. Field v. Serres 
M, 45 Geo, 3. 121 

BAS- 
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BASTARD. 

1. The mother of an infant illegitimate 
child is entitled to the custody of tlie 
child in preference to the father, 
though, from his circumstances, he 
may be better able to educate it. Ex 
parte Aim Knee^ M. 45 Geo, 3. 

Page 148 

BILLS OF EXCHANGE AND 
PROMISSORY NOTES. 

See Affidavit to hold to Bail 1. 
Stamps l. 

BOND. 

See Condition l. Stamps 3. 



c. 

CANDIDATE. 

See Defamation l. 

CERTIFICATE. 

See Common Informer i. Pleading 

8,9. 

COLLECTOR. 
See Taxes 1. 

COMMON INFORMER. 

1. A common informer may recover 
penalties against a proctor for acting 
as such, without having obtained and 
entered his certificate under 37 Geo, 
3. c, 90. Barnard v. GostUng, E, 45 
Geo, 3. 245 

CONDITION. 

1. A bond was given to A.y JB., C, &c. 
payable to them , and their successors, 



as the governors of the Society of 
Musidansy conditioned to secure J. 
H,*s faithfully accounting with them 
and their successors, governors, ipc^ 
as their collector; ^afterwards the so- 
ciety was incorporated by letters pa- 
tent, at which time J, H, had duly 
accounted for all monies collected by 
him, but, after the incorporation, 
received money, for which he did not 
account. Held that the obligor of 
the bond was not liable for such de- 
fault of J. H, in an action on th^ 
bond. Danoe v. Girdler^ E, 44 Geo, 3. 

P««t34 

CONSIGNOR AND CONSIGNEE. 

See Stoppage in Transitu 1. . 

CONTRACT. 

8e« Assumpsit 1. 

COPYHOLD. 

See Covenant 3. Ejectment 1. 

CORPORATION. 

See Condition l. 

COSTS. 

See Bail 2. County Court and 
Court of Requests 1. Rep£e« 

VIN 1. 

1. This Court will not allow an attor- 
ney's lien upon the costs to prevent a 
set-oif in costs between the parties to 
a suit. Emden v. Darley, E, 44 Creo, 3. 

22 

2. If a Plaintiff sue for assault, battery, 
and imprisonment, but only prove 
ao imprisonment, and obtain one 
farthing tiamages, a certificate of the 
judge under the 43 Elk. c. 6. will 

F f 3 deprive 



409 



INDEX TO THE PRINCIPAL MATTERS. 



deprive him of costs. Emmet v. Lyne, 
E. 45 Geo, S Page 255 

3* A dedimus patestaiem charged in an 
attorney's bill is a sufficient item. to 
enable the Court to refer the bill for 
taxation, though, with this exception, 
it be entirely for conveyancing. Ex 
parte Pricketty E. 45 Geo. 3. 266 

4. If an execution be set aside unth 
costs, as having been sufd out after 
the ^owance of a writ of error, the 
Court will qot permit th^ costs of the 
application to be set off against the 
costs of the action, but will compel 
the Plaintiff to pay them forthwith, 
HUl v. Tebby T. 45 Geo, 3, ^^ 

\ 

COVENANT. 

^ Action personal i 

1. Covenant in a lease that the lessee 
would not dig gravel" put of any part 
pf the demised premises without con- 
sent of the lessor, or paying to him 
108, per load, except what should be 
dug out of two acres, part of the pre- 
mises demised, and part of a garden 
)ate in the posaessioQ of A* H, By in- 
dorsement made on the lease before 
execution it was agreed that it should 
be lawful for the lessor to let any part 
of the within-demised premises for 
the purpose of making bricks or tiles 
lie paying the lessee 31 for every 
Itcre which h^ should so let; and 
further, that it should be lawful for 
the lessee to break up and dig for 
gravel any part of the Within-demised 
premises, he covenanting to pay to 
the. lessor 201. for every acre he should 
break up and dig at or before the 
^xpiratipii of the time, s^d to make 



good the same. Held that the lessef) 
was not entitled to dig for gravel Iq 
the two acres of garden ground men? 
tioned in the lease without making 
them good. Flmt v. Brandon, T. 44 
. Geo. 3. Page 73 

2, If tenant in tail male demise for a 
term of 99 years, and his lessee assign 
over to another, but, before such asr 
signment, tenant in tail m%^e diesf 
without issue male, np action of cove- 
nant upop the lease can be maintained 
against the representatives of the 
grantor by such assignee, the lease 
being void at the time of the assign- 
ment, and no interest passing under 
1%. Andrew v. Pearsey JET. 45 Geo. 3. 

138 

3. A cdpyholder demised his copyr 
hold to J. S., to hold for one year, 
and at the end thereof, from year to 
year, for 13 years more, in all 14 
years, if the lord would grant U- 
cence, but so as not to create a fort 
feiture, and covenanted that the lessee 
should quietly enjoy during the term 
aforesaid; ^d the lease contained 
many covenants ^d provisoes applir 
cable only to a lease for several years. 
After the expiration of the first year, 
the copyhold was purchased by the 
lord, and surrendered to a trustee for 
him; who immediately gave a regu- 
lar notice to quit to J. S., no licence 
to let having been obtained. Held 
that, upon the expiration of the 
notice, the trustee might maintain 
an ejectment; and that no action 
would lie on the covenant for 
quiet enjoyment. Though the con- 
tents pf the lease w^re known to th^ 
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lord before he completed his porchaae, 
and tliougfa the covenant af the Ten- 
dov against incumbrances contained 
an exception if the subsisting leuet 
nnder which the tenants then held. 
I^ifflm V. NmH, H. Ai Get. S. 

Page 163 

COUNTY COURT AND COURT 

OF REQUESTS. ' 
1. If a Deftnduit reside in Middlesex, 
and keep a warehouse within the city 
nf Z.OTui«)i, jointly with another, but, 
' after the cammencement of an action 
against him Ibr a small demand, tell 
the Plaintiff that be does not keep 
the wareboose in question, and the 
pluntiff, upon inquii; in the neigh- 
bonrtiood of the warehouse, can ob- 
tain no intelligence respecting the 
Defendant, the Court will not, under 
tbe 39 4- 40 Ge». 3, e. 104., exempt ' 
the Defendant from payment of costs 
on the ground «f the verdict being 
under 51. and that he ought to have 
been summoned to the Court of Re- 
quests. J^eriit V. IVMi, H. 45 
Geo. ft 153 



DEBT. 
See ExacvTORs and Adhinistkatobs 
1. 

DEED. 

See CovENAijT 1. 

DEFAMATION. 
Ste EviBENCK 3. 



1. Defamatory words, which are action- 
able in themselves, are not the leas to 
because tliey are alleged to hive been 
spoken of one as a candidate to serre 
in parliament. Hanovad v. Attley, 
T. M Geo. 3. Page 47 

DEFEAZANCE. 

See STAMri 4. 

DETINUE. 

1. In detinue, when the goods are al- 
leged to have come to Defendant by 
finding, it is sufficient for the Plaintiff 
to prove that the goods came to the 
Defei.dant by wrong. Jtfilli t. Grn- 
Aom, Af. 49 Geo, Z, I40 

3. At least unless the finding b* tra* 
versed. ib, 

DEVISE. 

I. Devise to the use and behoof of the 
testator's niece, S. C, and his two 
nieces E. G. and A. C, and the sur- 
vivor and survivors of them, and the 
heirs of die body of such survivor 
and Birvivon as tenants in comnon, 
and not a* joint tenants. Held that 
under this devise S. C, E. G., and 
A. C, took as tenants In common. 
Gorlimil T Tkomat, T. 44 Geo. 3. 

83 

i. A. by will gave to bis wife an an- 
nuity of SOOi. for her life, in addition 
to her jointure, (which was secnred 
npon an estate in the Weal Indki,) 
and 60001. to his two younger chli. 
dren, to be paid at 41, and q>polnted 
B., C, and D. as trustees of inheri- 
tance for the exeeation thereof. Held 
that no interest passed to B., C, and 
D. in the testator's real estates. Trent 
^.Hm>iing,M.4SGeo.X lie 

Ff4 5. Test 
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3. Testotor devised to A. for life, and 
after her death to B, for life, and at 
the deqease of A, and £., or the sur- 
vivor, gave all his real estate to C. if 
he should live to attain 21; but in 
case he should die before that age, 
and JD. should survive him, in that 
case to D,y if he should live to attain 
21, but not otherwise; but in case 
both C and D. should die before 
either of them shpuld attain SI, then 
to E» in fee. Held that C. took a 
vested remainder. Bromjield v. Crocr- 
dcr, T. 4.5 Geo. S. Page 313 

4. The devisor, after using these intro- 
ductory words, '' as tou6hing such 
worldly and personal estates where- 
with it has pleased God to bless me^ 
I give and dispose of the same in the 
following manner/' gave an estate 
for life to his wife in all his freehold, 
leasehold, and copyhold, and, after 
her death, gave ^' all his lands, 
houses, Sfc. in manner following;" 
to ^., one of his grandsons, he gave 
*' all his lands, freehold, copyhold, 
and leasehold in E.,' and proceeded 
** also I devise all my estate, freehold 
and copyhold, in H" to him ; to 1^ , 
another grandson, he gave all his 
estate, lands, fyc, called or known, 
4-c., with 500Z.; and to C, his re- 
maining grandipn and his heir at law 
'< the house I now live in, with all 
the lands, 8fc. belonging to the same, 
and also my houses and lands com- 
inonly called or known, ^c, and 
tdio SOOl." Held that a! took only 
pn estate for life in remainder in the 

' devisor's estate in JB. Doe d. Wright 
»y, Child, % io Geo. 3. SSo 



5. Devise of real and personal estate ta 
trustees, their heirs, executors, and 
administrators, in trust to lay out the 
personalty in land, and during the 
lives of the testator's sons A, B.^ and 
C, and of his grandson JD., the son 
of A,f and of such other sons as A. 
then had or might have, and of such 
issue as JD. might have, and of suck 
issue as any other sons of ^. might have, 
and of such sons as £., C, and D. 
might have, and of such issue as such 
sons might have, as should be living 
at the time of the testator's decease, 
or bom in due time afterwards, and 
during the lives and life of the sur- 
vivors or survivor, to receive the 
rents and profits of the real estate de- 
vised and to be purchased, and lay 
out the same, from time to time, as 
they should arise, in land; and after 
the death of the survivor of such 
persons, to divide the whole into three 
lots, and to convey one to the eldest 
male lineal descendant of each of his 
three sons in tail male^ with remain- 
ders to the second and third, and 
every elder male lineal descendant, 
with cross remainders in tail male; 
remainder to the trustees in fee, upon 
trust to sell and pay the produce to 
the king, to be applied to the use of 
tlie sinking fund, as should be directed 
by parliament. This is a good de- 
vise at law, and] equity will enforce the 
trusts. Tiiellusson v. Woo^ford^ T. 45 
Geo, 3. Page 357 

DISCONTINUANCE. 

See Right, Writ of, 2. 

DISTRESS. 

S^AsiEfiSMENTl. 
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E. 

EJECTMENT. 

I. A copyholder demised his copyhold 
to J. S. to hold for one year, and, at 
the end thereof from year to year, 
for 13 years more^ in all 14 years, if 
the lord would grant licence, but so 
as not to create a forfeiture ; and co- 
venanted that the lessee should quietly 
enjoy during the term aforesaid; and 
the lease contained many covenants 
and provisoes applicable only to a 
lease for several years. After the 
expiration of tlie first year the copy- 
hold was purchased by the lord, and 
surrendered to a trustee for him, who 
immediately gave a regular notice to 
quit to J. S.f no licence to let having 
been obtained. Held that, upon the 
expiration of the notice, the trustee 
might maintain an actiion of eject- 
ment, though the contents of the 
lease were known to the lord before 
he completed his purchase, and 
though tlic covenant of the vendor 
against incumbrances contained an 
exception of the subsisting leases un- 
der which the tenants then held. 
Luff kin V. Nunn, H. 45. Geo, 3. 

Page 163 

a. Service of a declaration in ejectment, 
by nailing it on the barn-door of the 
premises, in which barn tlic tenant 
had occasionally slept, there being no 
dwelling-house, and the 'tenant not be- 
ing to be found at his last place of abode, 
was allowed to be good service. 
Fenn v. Roe, T. 45 Geo» 3. 

293 

3. The Court held service of the decla- 
ration in ejectment on the wife of the 



tenant in possession sufficient^ provided 
it could be shewn that the vrife lived 
with her husband. Jenny d. Prettim 
V. Cutis, T. 45 Geo. 3. Page 308 

EMBEZZLEMENT. 

1. £xchequer-bills purchased by the 
Bank for a good consideration, bnt 
signed in the name of the auditor of 
the exchequer by a person not legally 
authorised, are securities, or at least 
effects, within the meaning of the 
15 Geo» 2* c. 13. «. 12. and if a ser- 
vant of the Bank embezzle such bills 
he may be convicted of felony under 
that statute. Rex r. Aslett, E, 44 
Geo, 3. 1 

ERROR, WRIT OF. 

See Practice 6. 

1. The teste of a writ of error need not 
be on a seal day. HiU v. Tebb^ T, 
45 Geo. 3. 298 

2. A writ of error may be made return- 
able before the day on which the 
judgment is actually sigped, if tlie 
writ of error anc( judgment are of the 
same term. ib, 

EVIDENCE. 

See Detinue 1, 2. Plea^iing 5. 
Release 2. Variance 1. 

1. Upon an indictment for disposing of 
and putting away a forged bank note 
knowing it to be forged, the prose- 
cutor may give evidence of other 
forged notes having been uttered by 
the prisoner, in order to prove his 
knowledge of the forgery. Rex v. 
Wylie, T, 44. Geo, 3. 92 

2. In 
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i. In ato action on the statute for usury 

i&. discounting a. bill, it was proved 

*, 

tbat one B. demanded payment of 
the acceptor, and commenced an ac- 
tion against him, and afterwards re- 
ceived the amount of the bill and 
the costs of those proceedings on pro- 
ducing the bill, and gave a receipt 
as attorney of the present Defendant ; 
this wiuiout further evidence of B, 
being the agent of the Defendant, 
and without the production of the 
proceedings against the acceptor, was 
held good primSt facie evidence to be 
left to a jury of the Defendant 
having received the usurious interest. 
OtpeH V, Barrow, M, 45 Geo, 3. 
* Page 101. 

S. Action for these words spoken by 
Defendant of the Plaintiff in his pro- 
fession of a physician ; << Dr. S, has 
upset all we have done, and die he 
(the patient) must." It was proved 
thatwtbe Plaintiff had practised several 
ye^as ,a fhysician, and having been 
called in during the absence of a 
physician, who, with the Ddendant, 
attended the patient ; the Defendant, 
as apothecary, made up the medicines 
prescribed by the Plaintiff, for the 
patient in question, Quaref Whether, 
on this declaration, it was necessary 
for the PlaintflT to produce a diploma, 
or other direct evidence, that he had 
taken a degree in physic, in order to 
maintain the action, the Court being 
equally divided. Smith v. Taylor, 
H. 45 Geo, 3. 196 

4. If a parol warranty and agreement 
to assign be reduced into writing, 
but not stamped, and the assignment 



be afterwards legally executed, the 
warranty cannot by proved by pa- 
rol. Hodges V. Drdktfirdy E, 45 Geo, 3« 

Page 27d 

ESTOPPELL. 
See Covenant 2. 

EXECUTORS AND ADMINI^ 
STRATORS. 

1. Debt does not lie against an . admini* 
^ strator upon a simple contract of his 
intestate. Barry v« Robinsony T, 45i 
Geo. 3. 293 

EXECUTION, 

See Practice 6. 



F. 

FELONY. 

iSee Embezzlement 1. Evidencj^ 
1. Forgery 1. 

FEME COVERT, 
See Baron and Feme 1. Fine 1. 

1, The Court will discharge a femo 
covert Defendant upon a common 
appearance, though she contracted 
tiie debt as a feme sole, and was en- 
trusted by the Plaintiff as such, unless 
she represented herself" to be single^ 
Collins V. Rowed, T. 44. Geo, 3* 54 

2, To a plea of coverture the PlaintifiT 
replied, that the Defendant's husband 

- << lived and resided in parts beyond 
the seas, vijL. in IreUmd \ and that 
the Defendant lived in this kingdom 
separate and apart firom her husband 
as a single woman -, and as such single 

woman 
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yroinan promised," ifC, Held bad 
ppon a general demurrer, Farrar v. 
Lady Gramrd^ T, 44 Geo, 3. 

Page%0 

FINE. ' 

iS^ Action Personal 1. 

%» Where tlie estate of a married wo- 
man has been regulm'ly sold, with the 
consent of h,er husband, the convey- 
ance executed by hiip, and the pur- 
phase-money paid, the Court of C. B, 
wdll not prevent the wife from levying 
a fine because her husband has since 
become non compos^ Stead v. Izardy T. 
45 Geo. 3, $12 

FORFEITURE, 

Fee Covenant 3. Ejectment l, 
Seaman's Wages 2, 3. 

FORGERY. 

Bee Evidence i. 

1. If A. deliver to B. a forged bank 
note to be put ofi by the latter, this 
is a *^ disposing of and putting away" 
by A. within the 15 Geo, 2. c. 13. 
a. 11. Rexy, Palmer y T. 44 Geo. 3. 

96 

FRAUDS, STATUTE OF. 

1. A» being insolvent, a verbal agi'cc- 
ment was entered- into between seve- 
ral of his creditors and B:, whereby. 
B. agreed to pay the creditors lOs,' 
in the pound in satisfaction of tli^ir 
debts, which they agreed to accept, 
and to assign their debts to JJ. Held 
that tliis agreement was not within 
the statute of frauds, not being a col- 
lateral promise to pay the debt of 
pother, b^t an original contract to 



purchase the debts. Atutey v. Marden, 
M, 45 Geo. 3. Page 124 

2. A note or memorandum, in writing 
of a contract for the sale of goodt 
signed by the seller only, is not a suf- 
ficient memorandum within the mean* 
ing of the statute of frauds. Cham" 
^ion V, Plummer, E. 45 Geo. 3. 258 

FREIGHT. 

See Insui^ance 3. 6. 



GOODS SOLD AND DELI* 
VERED. 

1. If goods be soM at two montfis tre- 
dit, to be paid for by a bill at 12 
months, and the goods be not paid 
for after the expiration of the 14 
months, the vendor may recoyer in 
an action for gopds sold and deliver- 
ed. Brooke v. WhUe, T. 45 Geo. 3: 

330 



GREENWICH HOSPITAL 

See Sbaman's Wages 1* 

GUARDIAN. 

See BAtTARp l. ^ 



H, 

HABEAS CORPUS. 
See Bastard i. 



HOUSE 
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HOUSE TAX. 
See Taxes l. 



I. 

INDEMNITY BOND. 
See Condition 1. Release 2. 

INCORPORATION. 
See Condition l. 

INSOLVENT. 
See Lord's Act. 

INSURANCE. 

1. Action on a poliicy on goods from 
Berderygge to London, effected by the 
consignees on the ISth of December 
\vithout communicating a letter re- 
ceived by them the day before, but 
dated the 30th November, informing 
them that the captain would sail the 
next day, and directing them, if he 
should not be arrived, to effect tlie 
insurance as low as possible ; held a 
material concealment, tliougli the ship 
did not in fact set sail till the 34th of 
December* WUIU v. Glover, E» 44 
Geo, 3. Page 14 

2. Action on a policy on goods *^ until 
the cargo should be discharged and 
safely landed;'' on the arrival of the 
ship the goods insured were put on 
board a lighter, hired in the usual 
way, and brought to the Plamtiff 's 
wharf in the evening, but not landed 
on account of the rough weather; 
the Plaintiff then undertook to see 



the landing himself, but, n the night, 
the lighter, by an unavoidable acci- 
dent, was sunk, and the goods were 
lost: held that the underwriters were 
discharged. Strong v. Natally, E 44 
Geo. 3. Page 16 

3. Policy on freight valued at 5001. on 
a voyage at and from Demerara, Ber- 
bice, and the Windward and Leeward 
Islands to London. The ship being 
at Demerara, an agreement was en- 
tered into by the master with a house 
there for a freight from Berbice to 
London, the cargo to be put on board 
at Berbice, and the ship to take a 
cargo of bricks and planks from De- 
merara to Berbice, and deliver them 
there; while proceeding from Deme- 
rara to Berbice, with the bricks and 
planks on board, she met with an 
accident, and in consequence never 
earned her freight. Held that it was 
not a loss within the policy. Seller v. 
Jtf* Vicar, E. 44 Geo. 3. 23 

4. In effecting a policy on the 8th of 
January, at Whitehaven, on a ship *^ at 
and from Barbadoes to Liverpool," 
a broker's letter was produced, stating 
that the ship insured was not cop- 
pered, but a slow sailer ; was expected 
to have sailed on the 28th November ; 
and that (he Barton, a coppered ves- 
sel, and very fleet, which had sailed 
tlie 24th from Barbadoes, had arrived 
on the 5th January, but no notice 

was taken of the Agreeabky another 
coppered and fleet vessel, which sailed 
the 29th November, having also ar- 
rived on the saine day as the Barton. 
After verdict for the Plaintiff, the 
Court refused to grant a new trial on 

tlie 
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the ground of concealment. Uttledale 
V. DixoHf H. 45 Geo. S. 

Page 151 

5. Policy on goods on board a particu- 
lar ship from A. to B., '^ against sea- 
risk and fire only;" in the course of 
the voyage from ^. to B. the ship 
was carried out of the course of the 
voyage by a king's ship, but being 
afterwards released, she proceeded on 
the voyage insured, and, while so 
proceeding, the goods insured sus- 
tained sea-damage. Held that the 
underwriters were liable for this loss. 
Scott V. Thompaony H» 45 Geo, 3. 

181 

6. Policy upon the freight of the ship 
Sti'afiger, at and from London to Ja- 
makay with liberty to touch at Ma- 
deiruy and discharge and take goods 
on board there^i The Plaintiffs had 
agreed by charter-party tliat the ship 
should take in goods at London and 
proceed to Madeira^ and there deliver 
such part of the goods shipped at 
London as their agent should direct, 
and receive on board wine, and pro- 
ceed to JamakUy and there deliver ; 
and the freighter agreed to pay 1352. 
in full for freight during the whole 
voyage from London to Madeira, and 
froip thence to Jamaica; such freight 
to be paid in Madeira, on> delivery of 
the goods shipped at London for that 
place, by Madeira wine, at 40/. per 
pipe, to be carried in the said ship to 
Jamaica free of freight; the ship ar- 
rived at Madeira, and delivered all 
her London cargo, except 33 casks of 
coals, which the captain kept on 
board to siffen the ibip ; having re- 



ceived part of his cargo for Jamaica, 
but not the wine to be paid for 
freight, a gale of wind arising, the 
captain was obliged to cut his cables, 
and run out to sea, where he was cap- 
tured. Held that the Plaintiff was 
entitled to recover for a total loss. 
Atttf V. Undo, E. 45 Geo* 3. 

PagetS6 

ISSUE. 

See Amendment l. 

1. If to a rejoinder concluding with 
a verification, the Plaintiff add the 
similiter, and take tlie record down to 
trial, and the Defendant obtain a 
verdict, the Court will uot grant a 
new trial, but will amend the record. 
Grundy v. Mell, £. 44 Geo, 3. 29 

JUDGMENT. 

See Arrest 2. 



JURY. 



See Verdict 1. 



L. 

LANDLORD AND TENANT. 

See Pleading 7. 

LEASE. 
See Ejectment l. Covenant 2. 

LIBEL. 

See Defamation 1. 

LICENCE. 

See Ejectment l. Covenant 2. 



LIEN. 



M 
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LIEN. 

See Costs t* • Stoppage in Transitu. 

LIGHTER-MAN. 

See iNsukAircB 9* 

LIMITATIONS, STATUTE Ot*. 

1. Under a plea of the statute of limi- 
tations the plaintiff gave in evidence 
a letter of the Defendant's, in an- 
swer to an application for payment 
of his debt| in which the latter re- 
ferred the Plaintiff to his solicitors, 
by whose Opinion he should be go- 
verned, adding ^< they are in posses- 
sion of my determination and abi- 
lity ;" and also a conversation with 
the Defendant's solicitors^ in which 
they stoted that if the Plaintiff had 
and letter which would bind the De- 
fendant, tlie debt would be paid if it 
amounted to 1002.; this being left 
to the jury, a verdict was found for 
tlie Plaintiff; but the Court, inclin- 
ing to think it did not take the] case 
out of the Statute, granted a new trial. 
BickneU v* KeppeU^ E. 44 Geo, 3. 

Page 20. 

LOJIDS* ACT. 

1. Payment of the weekly allowance to 
a prisoner under the lords' act, to the 
person who opens the door of the 
prison, is a sufficient payment to the 
'prisoner within the meaning of the 
act. ParwM v. Solomorif M. 45 Geo» 3. 

Ill 

3. Ifa note for tlie weekly allowance to 
a prisoner in execution at the suit of 
a corporation^ be sealed with the cor- 



poration-seal, it is a sufficient coin^ 
pliance with the words of the lords' 
actj which require it to be signed with 
the name or mark of the Plaintiff. 
D0e V. Ho^, T. 45 Geoi 3. 

Page 30^ 



M. 

MANOR. 

See £jECTMENT 1. Covenant Sf; 

MEMORIAL. 
See Annuity. 

MONEY HAD AND RECEIVED. 

1. A. having obtained a patent for an 
invention, of which he supposed himself 
the inventor, agreed to l^t B. use it 
npon payment of a certain annual 
sum, secured by bond ; this sum was 
paid for several years, when B. dis- 
covering that A, was not the inven- 
tor, but that it was ih public use be- 
fore A. obtained his patent^ brought 
an action for money had and received 
to recover back the amount of the 
annuity paid. Held that he could not 
recover* Taylor v, Harey E, 45* Geo, S. 

, 2. The Plaintiff having declared upon 
an agreement to deliver soil or breeze 
with a count for money had and re- 
ceived,, proved that the Defendant 
having agreed to deliver soil, he the 
Plaintiff paid 9l, 58, for earnest^ but 
that the Defendant refused to deliver 
the soil. Held tliat he coold not re- 
cover danhiges for the non-delivery 
on the fijTst county on account of the 

variance } 



INDEX TO THE PRlNCIPAli MATTERS. 



'415 



variance*^ nor the Ql. Ss. upon the 
second, because the agreement ivas 
still in force. Cooke v. Munstone, T, 
45 Geo 3 Page 351 



NONSUIT. 
See Action personal. 



o. 

OBLIGATION. 

iSe« Condition l* 



p. 

^ PATENT, 

See Money had and received 1. 

PERSONAL ACTION. 

See Action personal 1. 

PLEADING. 



X 



See Detinue 1, 2. Feme Covert 2. 
Money had and received a. Va- 
riance 1. 

1. Tlie first count of a declaration being 
in trover for bills of exchange, and 
the second and third counts stating the 
delivery of the bills to the Defend- 
ant, in order that he might get them 
discounted for a certain commission, 
and his having got them diseounted, 



and his converting and disposing of 
the money to his own use; the De- 
fendant demurred generally; on the 
ground of a misjoinder of tort and 
contract, the subject of th# two last 
counts being matter of contract; but 
the Court held that, on a general de- 
murrer, as ail the counts were in the 
form of tort, judgment must be for 
the Plaintiff if any one count was 
good. Judin v. Samuel, £. 44 Geo* 3. 

Page 4^ 

2. In an action for words alleged to have 
been spoken of one as a candidate 
to serve in parliament, it is not ne- 
cessary to set out the writ, in order to 
shew that the plaintiff was a caadidftte. 
Hancood v. Astley, T. 44 Geo, 3. 

47 

3. The 11 Geo. 2. c. 19. respecting 
avowries in replevin, does not extend 
to any avowry for a lent-charge. 
Bulpit V. Clarke, T. 44 Geo. ^ 56 

4. The defendant in repleim having 
made cognizance for rentraei:nc«> as 
bailiff of A., B., and C, wfaoi.were 
lawfully possessed of n certaiajnaaor, 
of which the lecus ts quo was parcel, 
and holden at a certain rent; the 
Plaintiff replied that A., B,, and C. 
were not seized in their demesne as 
of fee of the manor. Held had on 
demurrer. ib. 

b. If a contract of freight and demur- 
rage be entered into by deed, the 
Plaintiff cannot declare in debt gene- 
rally, and give the deed in evidence, 
but ought to declare upon the deed. 
Atty V. Parish, M, 45 Geo. 3. 104 

6. Declaration stated that Plaintiff, at 
the request of E. B, and ilf* B., sold 

and 
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and delivered to them goods of a cer- 
tain value ; and tfiat, in consideration 
thereof, and also in consideration that 
the Plaintiff, at the reqnest of the 
Defendant, wonld forbear and give 
day of payment of the said sum of 
money, Defendant, by a certain note 
or memorandum in writing, signed 
by him, undertook to pay him the 
money, and then alleged that Plain- 
tiff, relying on the promise of De- 
fendant, did forbear and give day of 
payment of the said sum, 8fc. After 
verdict for Plaintiff the Court refused 
to arrest the judgment on the ground 
of the declaration jnot stating to whom 
the forbearance was given. Marshall 
V. Birkenshaw, H, 45 Geo. 3. 

Page 172 

7. In debt for double the yearly value, 
nnder 4 Geo, S. c. 28., the Plaintiff, 
after stating a demise to the Defend- 
ant's vrife, and her subsequent inter- 
marriage with the Defendant, al- 
leged, in the first count, a notice to 
q«it and demand of possession deli- 
-veredtothe Defendant and his wife; 
and) in the second court, alleged a 
notice to quit and demand of posses- 
sion delivered to the wife previous to 
her intermarriage with the Defend- 
ant. Held that, to support the second 
count, the wife need not be joined for 
conformity ; and that to sustain the 
action it was not necessary to have 
given a notice to the husband subse- 
quent to the intermarriage. Lake v. 
SmUhyH. 4^ Geo. 3. 174 

8. Proctors cannot be sued together as 
for one offence in not having obtained 
and entered their certificate. Bar- 
mrd V Go9tUngf E. 45 Geo. 3, 2^5 



9. Quare, Whether it be not bad to sue 
under the statute for not having ob- 
tained and entered a certificate, with- 
out distinguishing which of those two 
omissions the person sued has been 
guilty of P Page 245 

10. In an action against 46 Defendants, 
where the declaration contained two 
counts for work done by Plaintiff as 
an attorney, and two more for work 
done by him, without saying in what 
capacity, the Court ordered two 
counts, to be struck out, and the word 
'^ Defendants*' to be substituted for 
the names of the Defendants in all 
the places where they occurred, ex- 
cept the first. Meeke v. OxladCy T. 
45 Geo. 3. 289 

PLEDGES. 
See Replevin l. 

PRACTICE. 

See Affidavit to hold to Bail. Ar- 
rest 1, 2y 3. Bail. Costs i. Eject- 
ment 12, 3. Feme covert 1. Plead- 
ing 8. Replevin 1. Venub i, 3. 
Verdict i. 

1. Where a judgment against the prin- 
cipal is set aside upon condition that 
the bail bond should stand as a secu- 
rity, the bail, if sued upon the baiK 
bond, are entitled to a nde to plead^ 
and a demand of a plea, before judg- 
ment can be signed against tliem. 
Evaru v. Sunnattf T. 44 Geo. 3. 63. 

2. If the affidavit, upon whieh a motion 

for an attachment is founded, meKly 

state that the officer of the sheriff vi^t 

served with a copy of the role to bring 

in the body, but does not add that 

the original rule wa« shewn to Inm, 

the 
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the CouH wffl Set aside the attach- 1 PROCEEDINGS, STAYING AND 



Aicnt. Barnard v. Birgeih, M 45 
(jtM, 3. -Page 1^1 

3. The Coutt i;frfn hot open the rule for 
an attachment on the mere affidavit 
of the party, that he has not been 
served ; at least, unless he shew some 
mistake in the service. Hopley v. 
Granger, E, 45 Geo, 3 • 256 

4. When time to plead has been ob- 
tained, if the Defendant plead, and 
give a rule to reply, before the expi- 
ration of such time, the rule to reply 
will be of no avail unless he give no- 
tice of his plea. Gandy v. Borrow^ 
dale, E, 45 Geo. 3. 273 

5. Where the Defendant and his at- 
torney had been informed that a no- 
tice of declaration was stuck up in the 
office, the Court refused to set aside 
a judgment for want of service of the 
notice at the Defendant's last place 
of abode. Losemore v. Coheii, E 45 
Geo 3. 279 

6. The Court vnli notr allow thfe Plain- 
tiff to take out execution pending a 
writ of error, merely because the De- 
fendant's attorney has declared that 
the debt would be settled^ and that 
time was all the Defendant wanted. 
RawUn^ v. Perry. T. 4S Geo. 3. 

307 

7. If a Defendant accept a declara- 
tion and act as if an appearance ha$ 
been entered for him, the Court will 
not afterwards permit him to set aside 
a judgment for want of an appear- 
ance having. been entered. Williams 
Y. Sirahan, T. 45 Geo. 3. 309' 

PRISONER 



SETTING ASIDE, 
See Practice 5. 7. 

PROCESS. 

See Practice 3. 

PROCTOR. 

See CoMAfON Informer 1. Plead- 
ing 8, 9. 

PROlVilSSORY NOTES. 
See Affidavit to hold to bail l. 
Stamps l. 

PURCHASER. 

See Title i. 



See I^ORD's Act i^ Q, 
Vol. I. N. R. 






R. • 

RELEASE. 

1. A., the mother of/B., having entered 
into a bond on his behalf for 1000^, 
B. executed an indemnity bond of 
the same date, viz. 26th April 1800, 
in the sum of 2000Z., conditioned for 
the payment of lOOOI. tbree months 
after her decease; on the 9th Fe- 
bruary 1801, A. made a codicil to her 
will, by which she relinquished two 
debts due fVom him, one of 10002. 
and one of 500/., and desired him to 
be punctual in indemnifying her es- 
tate against the 10002. bond of the 
26th April', three days after the exe- 
cution of this codicil, A executed a 
release to R., in which, after men- 
tioning a sum of 5002., for which she 
had his bond^ and two sums of 480/. 
Gg and 



..M 
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and '5002. due to her from B., for 
'which she had receipts, expressed 
that she had agreed to release B. from 
tliose simis, '' and of and' from all and 
any other sum or sums of money, 
claims, and demands thereby secured, 
or intended to be secured, and all 
other sum or sums of money, claim 
and demand whatsoever,'' and re- 
leased him accordingly from those 
sums, and all claim on account of 

^ those sums, "or for or' on account of 
any other matter, cause, or thing 
whatsoever." Held, 1st. that this 
release did not extend to the indem- 
nity bond. Butcher v. Butcher^ M, 
45 Geo. 3. Page 113 

2. And, 2dly, tliat no extrinsic evi- 
dence could be admitted to explain 
the intentions of A. as to the release 

ib. 

RENDER. 
See Bail 4. ^ 

RENT CHARGE. 

See Pleading 3, 4. 

REPLEVIN. 

See Pleading 3, 4. 

1. If insufficient pledges de retonw hahendo 
be taken by the officer of the Court 
below in replevin, the remedy against 
him is by action, and this Court will 
not order him to pay the costs reco- 
vered by the Defendant in replevin^ 
Teaaeyman v. Gildart, T. 45 Geo. 3. 

RIGHT, WRIT OF. 
U The Court refused to allow the De- 
mandant in a writ of right to amend 



the mistake of a christian name in the 
county though an affidavit account- 
ing for the mistake was produced. 

Charltcoody. Morgan, T. 44 Geo. 3. 

Page 6^ 

2. Or to discontinue the suit. ib, 

S. The Court refused to permit the 

Defendant in a wnt of right to' 

amend his count, by introducing an 

additional 'step in the descent, though 

it was sworn that the mistake had 

arisen from the Demandant having 

been misinformed in the country, and 

that the Demandant would be barred 

unless the amendment were allowed. 

Baylis v. Manning^ E. 45 Geo. 3. 

233 



S. 



SALE. 

See Goods sold and - delivered 1. 
Stoppage in Transitu 1. 
Title l. 

SEAMEN'S WAGES. 

1. Where the captain of a ship has ac- 
counted npon oath to the collector of 
the pocjt for a sum of money, as the 
wages due to a deceased seaman, and 
paid the same to Greenujich Hospital 
under the 37 Geo. 3. e» 73., the re- 
presentative of such seaman may still 
sue the captam for any wages dne be- 
yond the sum so paid. 'Afmstroag f ' 
Smith, T. 45 Geo. 3. 299 

2. If a sailor ^ execute the articles pre- 
scribed, by 37 Geo, 3. c. 73., and serve 
accordmgly^ and during the voyage, 

part 
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part of the cargo be plundered, but 
by whom cannot be ascertained, he 
does not, in consequence of such 
plunderage, forfeit his wages. Thomp- 
son V. Collins, T. 45 Geo, 3. 

Page 347 

3. Semb, That in such case he is not even 

liable to a proportionable deduction 

from his wages in common with the 

other sailors, on account of such plun- 



derage. 

SERVICE. 
See Practice 3. 



ib» 



. 



SET-OFF. 



See Costs 1. 4, 



See Bail 6. 



SHERIFF. 



SHIPS. 



I* 



See Seaman's Wages. 

SIMILITER. 

S^e Amendment 1. 

SLANDER. 

See Defamation l. 

STAMPS. 
See Evidence 4. 

1. A promissory note drawn before the 
37 Geo, 3. c, 136. upon a receipt 
stamp of equal valud with that re- 
quired for a promissory note, is not 
available in law. Chamberlain v* 
Pwter, E. 44 Geo. 3. 30 

2. The assignment of a lease in writing 
without seal^ did not require a stamp 
before the 44 Geo, 3. c. 98. Hodges 
V. Draktford, E, 45 Geo, 3. 270 



3. If a number of persons severally bind 
themselves in a penalty by one bond, 
conditioned for the performance by 
eslch and every of them of tlie same 
matters, such bond requires only one 
stamp. Bowen\. Ashley, E, 45 Geo. 3, 

Page 274 

4. A defeazance upon a warrant of 
attorney does not require a separate 
stamp from that upon the warrarit of 
attorney. Catvthome v. Holben, E, 
45 Geo. 3. * 279 

STATUTE OF FRAUDS. 

See FRAUbs, Statute of. 

STATUTE OF LIMITATIONS. 

See LiMiivTioN:?, Statute of. 

STATUTES CITED OR COM- 
MENTED UPON. 

Hen. 8. 
21. c. 7. (Embezzlement.) 3 

Elizabeth. 
13. c. 7. s. 1. (Bankrupt.) » 234 

Car. 2. 

22 ^ 23. c. 9. «. 136. (Costs.) * 268 

Will, and Mar. 
5. c. 21. s. 's. (Stamps.) 276 

WM.L. 3. 

9 8f 10. c. 25. s. 37. (Stamps.) ib, 

Anne* 
12 Stat. 2. c. 9. «.21. (Stamps.) ib. 

Geo. 1. 
9. t. 22. (Black Act.) ~ 6 

Geo. 2. 

2. e. 25. (Larceny.) 3 

4. c. 28. (Double yearly value.) 174 

11. c. 19. (Replevin.) 6^ 

15. c. 13. . 12. (Embezzlement) l 

G g 2 15. 
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15. c. 15. (Bank notes.) 
20. c. S. (House tax.) 
90. c. 19. 8. 1. (Stamps.) 



Page 96 
281 
276 



267 

6 

976 

214 

276 

31 

ib, 

276 

31 

ib, 

32 

299 

31.245.276 

5 

38 

5 



Geo. 3. 
13. c. 51. ». 1. (Wales.)" 

16. c, 30. (Deer.) 

34««. 1. (Stamps.) 

17. c. 26. (Annuity.) 
19. c. 50. s. 16* (Stamps.) 

22. c. 33. (Stamps.) 

23. c. 49. (Stamps.) 

68. (Stamps.) 
27. c. 13. «. 41. (Stamps.) 
31. c. 25. (Stamps.) 
35. c. 55. (Stamps.) 
37. c. 73. Seaman's wages.) 
90. (Stamps.) 
123. (Unlawful oaths.) 
136. (Stamps.) 
39. c. 85. (Embezzlement.) 
39 8f 40. c. 104. (Court of Requests.) 

153 

STOPPAGE IN TRANSITU. 

1. A number of bales of bacon, then 
lying at a wha^, having been sold 
for an entire sum, to be paid for by a 
bill at two months, an order was 
given to the wharfinger to deliver 
them to tlie vendor, who went to the 
wharf, weighed the whole, and took 
away several bales, and then became 
bankrupt : whereupon the vendor, 
within 10 days from the time of the 
sale^ ordered the wharfinger not to 
deliver the remainder. By the custom* 
of the trade, the cliargcs of ware- 
housing were to be paid by the ven- 
dor for 14 days after the sale. Held 
that the vendee had taken possession 
of the whole, and that the vendo'' 



had no right to stop what reoitaned 
in tlie hands of the wharfingiT. Ham- 
mond V. Anderstnif T. 44 Geo* 3. 

Fofifc 69 



TAXATION. 

I 

See Costs 3. 

TAXES. 

1. If a constablewick consist of several 
hamlets, and two colliectors of the 
duties on houses, fyc, are appointed 
for each hamlet, and the collector or 
collectors of any one hamlet fail in 
duly paying over the money col- 
lected, tlie particular hamlet only 
where the collector or collectors have 
failed is liable to a re-assessment under 
20 Geo, 2. c. 3. and not the whole 
constablewick. Burrs v. Digby, E, 
45 Geo. 3. 281 

TITLE. 

1. The title of a purchaser for a valu- 
able consideration cannot b^ defeated 
by a prior voluntary settlement, -of 
which he had no notice, tliough he 
purchased of one who had obt^^ned 
a conveyance by fraud, but of which 
fraud he, the purchaser was ignorant. 
Doe d. Bothell v. Martyr, T. 45 Geo, 3. 

332 

TREES. 

1. Certain lands, together with the 
woods, 8fc., were conveyed under a 
marriage settlement to A» and B., 
their heirs and assigns, 'during the 
life of S: f^;, in trust, to pay the 

rents 
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remits 9^4 profits ^s tbe sdid 5, JF. 
should appoint during )ier life, and 
after her decease, to the use of such 
child or children of tlie man iage> 
and in such shares, as the said S. IK. 
should appoint ; and, for want of ap- 
pointment, to tlie use of the children 
ejqually, &,'c, and tlie heirs of their 
bodies, with cross remainders: and, 
in default of such issite, to the use of 
the right heirs of S, W. for ever. 
Held that A» and B. could not main- 
tain trover against the Defendant, a 
stranger, for (Certain trees, which had 
been cut down by or<^!er of the hus- 
band of S. W»fi and carried away by 
the Defendant. hlaker and anotiier 
V. Anscombey E, 44 Geo, 3, Page 2b 



TROVEE. 



^e Trees l. 



u. 

USURY. 

See Evidence 2. Pleading 6. 

UTTERING. 

See Evidence 1. Forgery l. 



, V. 

VARIANCE. 

1. The Plaintiff having declared upon 
an agreement to deliver soil or breeze, 
w^ith a count for money had and re- 



ceived, proved jkiajt the Defep^iiit 
paving agreed. U> deliver «<»U^ he |he 
/ Plaintiff paid gZ. bs. for earnest, but 
that the Defendant r«ltised to deliver 
the soil. Held that he could not re- 
cover damages for the MMj^rdelivery 
on the first count, on account or 
tlie variance. . C'oo^e y. Munstoney T. 
45 Geo, 3. Pqg$ ZSt\ 

VENDOR ANB VENDEE. 

See Goods sold and delivered 1. 
Stoppage in Transitu 1. Titi,b 
1. 

VENUE. 

1. The Court will not discharge v rule 
for changing the venue from Ai to 
B, upon an affidavit, shewing ^hat the 
ca^use of action arose partly in A. and 
partly in i/., and that all the wit- 
nesses reside in A, But the Plaintiff 
must undertake to give material evi- 
dence in A. Henskaw v. Rutleyy M: 
45 Geo.S, 110 

2. It is no arfswcr to an application to 
change the venue from London to 
Essex on tlie usual affidavit, in an ac- 
tion commenced by assignees, tliat 
the commission was issued, and the 
bankruptcy declared, in Middlesex^ 
and the assignees chosen in London* 
But in such case the Plaintiffs can 
only retain their venue by under- 
taking to give material evidence 
where it is laid. Clarke y. Reed, T. 
45 Geo, 3, 310 

VERDICT. 

1. The Court will not set aside a, ver- 
diet upon the affidavit of a juryman 

that 
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INDEX TO THE PBJNCTPAL MATTERS. 



that it was decided by tot. Owen v. 
Wmrharton, T. 45 Geo. S. Page 326 



w. 

WAGES. 

Ste SlAM AK'ft Wages i. 

WALES. 
Sge Action pbbsonal is 



WARRANT OF ATTORNEY. 

See Stamps 4. 

WARRANTY. 

See Etidence 4. ' 

WASTE. 
See Action on the case i. 

WORDS. 

See Defamation 1. Evidence 3* 



\ 



V. 



ZKO 09 TBB nXST yOLVUk, KCVKSFOSTS. 
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